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Appeal  from  the 
Circuit  Court  of 
age  County. 


Dove,   P,  J. 

Appellant  filed  an  amended  complaint  of  ten  para- 
graphs in  the  circuit  court  or        •  ga  County,  charging  appellee 
with  slander.     The  first  four  paragraphs!   after  alleging  that 
appellant  is  a  licensed  attorney  at  law  in  this   '3tate,   and  has 
been  for  many  years  last  past  engaged  In  executive  capacities 
with  various  firms  and  corporations,   and  that  he  was  of  good 
character  and  reputation,   continuously  earning  large  gains 
and  profits,   charged  in  substance  that  appellee,   in  the  pres- 
ence of  certain  named  persons,   or  one  of  them,  maliciously 
spoke  and  uttered  of  and  concerning  appellant  false,  sialioious, 
and  defamatory  matter  stating  that  appellant  had  fraudulently 
attempted  to  obtain  from  appellee  s  power  of  rttomey  running 
to  appellant  so  Stat  he  could  take  control  of  all  the  property 
and  affairs  of  appellee,  meaning,  and  intending  to  iiiean,  and 
understood  to   be  neant  by  all  persons  hearing  him,    that  appel- 
lant had  fraudulently,   corruptly,   and  dishonestly  attempted 
to  procure  by  fraud,  deceit  and  trickery  all  of  the  property 
of  appellee  for  his  own  use  and  benefit,   and  by  fraud,  deceit, 
and   trickery  to  deprive  appellee  of  his  property  and  to  cheat 
and  deprive  appellee  of  all  of  his  property.       The  last  six 
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paragraphs  of  the  amended  complaint  allege  the  speaking  of 
words  by  appellee  In  the  |  reaence  of   certain  nameS,  persons, 
or    >ne  of  them,   stating  that  appellant  was  living  In  an  open 
state  of  adultery  with  one  June  So®, 

oliee  answered  the  last  six  paragraphs  of  the  amend- 
ed complaint,  denying  uttering  the  words  therein  alleged  to 
have  been  spoken  by  him,  and  filed  a  motion  to  strike  the  first 
four  paragraphs  of  the  amended  complaint,  whloh  motion  was  sus- 
tained.    Subsequently,  appellant  filed  an  amendment   to  the 
amended  complaint,  substituting  four  new  paragraphs  for  the  four 
stricken  paragraphs,  and  this   amendment  to  the  amended  complaint 
was  also  stricken  on  appellee* s  action.     Appellant  then  filed  a 
second  amendment  to  the  amended  complaint  In  place  of  the 
stricken  paragraphs,   and  on  appellee's  motion  this   second 
amendment  to  the  amended  complaint  was  also  stricken.     The 
grounds  of  this  last  motion  to  strike  are  that  there  was  no,. 
Ing  stated  in  the  seooM  amendment  not  contained  in  the  plead- 
ings theretofore  stricken,  and  nothing  which  showed  that  appel- 
lant  was  actually  engaged  In  the  general  practice  of   law,  ov 
that-  the  alleged  spoken  words  were  spoken  of  appellant  in  con- 
nection «i»h  his   business.     Tim  cause  Is  here  by  m  appeal 
fro®  the  order  striking  the  second  amendment  to  the  amended 
cosaplai  nt . 

At  the  outset  w©  are  confronted  with  the  question  of 
whether  the  order  appealed  frcsa  is  a  final  appealable  order. 
m  judgment  in  favor  of  appellee  was  entered,  and  nothing  was 
done  except  to  sustain  the  motion  to  strike  the  second  amend- 
ment to  the  amended  complaint.     'The  right  to  appeal  is  strict- 
ly statutory,      {iiurkin  v.   Hey,   376  111.  2925.     The  Statute, 
(111.   aev.  Ste|,  1943,   chap.   110,  par.   201),   provides  for  ap- 
peals only  from  final  orders,   judgments  or  decrees.     Orders 
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other  than  final  orders,   Judgments  and  decrees,   are  not   appeal- 
able.     (People   v.    u'itohell,   325  111.   472).      fca  order,    Judgment 
or  decree  Si   final  for  the  purpose  of  appeal  only  uTmn  it  term- 
inates the  litigation  between  the  parties  on  the  merits  so  that 
when  it  is  affirmed  the  court  below  has  only  to  proceed  with  its 
execution,      {..alters  v.  Mercantile  national  3ank  of  Shioago,   330 
111.  477,   485:     Moon  v.   American  0©rloadlng  Corporation,   380 
111.   524,   530,    531:     People   v.  Fisher,    335  111.   406,   415:   Person's 
Estate  V.  Gook,   320  111.  App.   337).      ;here  a  motion  to  dismiss 
or  strike  a  complaint  is  sustained,   in  order  for  such  ruling  to 
become  final  and  appealable,  a  Judgment  should  be  entered  for 
the  defendant,   to  the  effect  that  the  plaintiff  take  nothing  by 
virtue  of  such  action,  aid  that  the  defendant  go  hence  without 
delay,  or  words  of   similar  Import  saS   meaning.      (Board  of 
Education  v.   3oard  of  nduoatioa,   SSI  111.  App.   228).     An  order 
sustaining  a  motion  to  strike  a  complaint,  or  an  amended  com- 
plaint,  standing  alone,   is   not  a  final  appealable   order.      (Doner 
v.   Phoenix  Joint   3tock  Land  Bank  of  Kansas  aity,   331  111.  106, 
108;   Barber  v.    -ood,   318  111.   415j  Trebbin  v.  Thoerees,   316 
111.    30;   Moroni  v.  Albers,   301  111..  App.   633). 

Where  an  appeal  is  taken  prematurely  before  entry  of 
final  Judgment   a  court  of  review  must,   on  its  own  motion,  dismiss 
the  appeal  even  though  no  question  of  Jurisdiction  is  raised 
by  the  parties,   since,  in  the  absence  of  a  final  appealable  order, 
the  parties  cannot   confer  Jurisdiction  upon  the  court  by  con- 
sent.     (Reynolds  v.   wangelin,   314  111.  App.  12).     The  order  in 
this  case  is  not  a  final  appealable  order,  art?,  the  appeal  is 
dismissed. 

appeal  dismissed. 
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Appellee 

BRISTOW  -  J. 

On  August  9»  194-3,  the  plaintiff  George  Edwards  went  to  the 
laundry  establishment  of  the  defendant,  Irvin  S«  .vernick,  to  reg- 
ister a  complaint  about  the  manner  in  which  some  shirts  had  oeen 
laundered,  his  specific  grievance  was  that  they  had  been  torn  and 
frazzled,  and  the  plaintiff  was  seeking  3ome  new  3hirts  to  replace 
those  alledgedly  damaged  in  the  laundering  process.   The  defendant 
and  his  partner,  John  itroin,  inspected  the  garments  on  that  occas- 
ion, and  pointed  out  that  the  shirts  had  many  different  marks  on 
them  indicating  the  numerous  time3  that  they  had  paid  a  visit  to 
the  various  laundries,  wernick,  the  defendant,  then  pressed  his 
finger  against  a  portion  of  one  of  the  shirts  to  show  its  worn  con- 
dition, whereupon  his  finger  went  through  the  cloth.   This  seemed 
to  annoy  the  plaintiff  and  made  him  very  angry,   The  differences 
and  arguments  between  them  precipitated  a  fight  which  resulted  In 
the  plaintiff  being  injured  about  the  face  and  mouth. 

The  plaintiff  brought  suit  in  the  Winnefeago  County  Circuit 
Court,  claiming  five  thousand  dollars  in  damages  and  charging  in 
two  counts  that  the  defendant  unlawfully  assaulted  him.   The  de- 
fendant filed  an  answer  denying  the  charges.  Upon  a  trial  before 
a  \Jury,  a  verdict  was  returned  finding  the  defendant  not  guilty. 
After  a  motion  for  new  trial  was  over  ruled,  the  court  entered  a 
judgment  on  the  verdict  in  Bar  of  action  and  for  costs.   ihi3  ap- 
peal followed, 

A  reading  of  the  record  discloses  that  the  plaintiff  recites 
that  the  defendant  struck  him  in  the  face  with  his  fists  at  the  time 
of  the  altercation  in  question.  The  defendant  on  the  other  hand, 
testified  that  the  plaintiff  had  with  him  a  cane  and  that  when  he 


became  angry  he  raised  it  and  when  in  the  act  of  striking  him, 
the  defendant  grabbed  it  on  it  3  downward  course.   In  so  doing, 
one  end  of  the  cane  struck  the  plaintiff  in  the  face,  thus  caus- 
ing him  the  injuries  complained  of.   ihe  defendant  is  sustained 
in  his  version  of  what  happened  by  two  other  witnesses,  one  his 
partner  and  the  other  his  bookkeeper.  A  careful  reading  of  the 
testimony  convinces  us  that  the  defendants  recital  of  events  is 
reasonable,  and  that  the  jury  were  fully  warranted  in  reaching 
the  conclusion  that  prompted  their  verdict  of  not  guilty.   v,e 
are  not  disposed  to  disturb  the  same. 

The  plaintiff  in  his  brief  makes  many  claims  of  errors  com- 
mitted by  the  tria|  gourt  which  should  occasion  a  reversal  of  the 
judgment  entered.  Most  of  these  claims  are  trivial  and  without 
merit,   jpwever,  there  is  one  instruction  given  on  behalf  of  the 
defendant  which  warrants  some  consideration.   It  reads  as  follows: 
"The  Court  further  instructs  you  that  if  you  believe  from  the  evi- 
dence that  at  the  time  mentioned  in  the  complaint  and  just  before  the 
time  of  the  commission  of  the  alleged  grievances  therein  stated  that 
the  plaintiff  made  an  assault  or  struck  at  the  defendant  without 
provocation  and  with  intent  to  do  him  bodily  harm  and  would  have 
beaten  and  greatly  bruised  him  If  he  had  not  immediately  defended 
himself,  then  you  are  instructed  that  the  defendant  had  a  right  to 
defend  himself  in  a  lawful  manner,  using  no  more  force  than  appear- 
ed to  the  defendant,  at  that  time  reasonably  necessary  to  protect 
himself."   The  plaintiff  a&sits  that  the  above  is  a  correct  statement 
of  the  law  but  cor tends  that  it  has  no  application  in  this  case, 
since  the  affirmative  defense  of  "self  defense"  was  not  set  up  in 
the  answer.   i'hat  "self  defense"  is  an  affirmative  defense  and  that 
facts  constituting  the  same  should  be  affirmatively  pleaded  is 
little  questioned,   iiahn  vs  Rltter,  12  111,  80;  Illinois  _>teel  Co.vs 
Novak,  li;4  111.  50I;  CIsen  vs  Upeahl.  69  111.  273.     however, 


when  we  consider  the  nature  of  the  defendant's  explanation  of  what 
occurred,  It  is  apparent  that  the  defendant  did  not  seek  to  invoke 
the  defense  of  "self  defense",   he  did  n  t  intentionally  strike 
the  plaintiff  a  blow  in  the  face,  but  only  inadvertently  did  so 
while  defending  himself  against  an  attack  by  the  plaintiff  with 
his  cone.   Certainly  the  defendant  had  a  right  to  ward  off  a  threat- 
ened blow  from  the  plaintiffs  cane,  and  generally  to  defend  himself 
against  bodily  harm  in  whatever  manner  seemed  reasonably  necessary. 
In  view  of  the  tacts  in  this  case,  we  believe  it  was  not  improper 
for  the  court  to  have  given  the  above  instruction. 

The  jury's  verdict  is  not  against  the  manifest  weight  of 

the  evidence  and  since  there  appears  no  errors  that  would  justify 

a  reversal,  the  judgment  entered  by  the  trial  court  should  not  be 
disturbed  and  is  hereby  affirmed. 
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BUfJAMXl?  v:.   ^TSE  and 

m$  mm  krueg-lr, 


Plaintiffs-Appellees, 


APFSAL  .     CIRCUIT  COURT 

o?  rtmaxxcm  county. 


-vs- 


P0T0KAC  HASIOHsIi  8AHK  OF 
"■T0VAC,    ILLINOIS,    A 
Corporation,  and  ALBERT 
RICE,   as  Liquidating 
Agent  for   the  Potonao 
National  Bank  of  Potomac, 
Illinois,   a  Corporation, 


Defendant  s-Appellant  s , 


Z0P:'T:/AIL^UCA^£^B=sf.,    BRISTOL, 
Judge  Presiding-. 


ft 


HAYSS^J.: 

Benjamin  D.  Wlm  died   in  IfU  leaving  a   last  Will 
and  Testament  isbich  provided  in  paragraph  five  as  follows: 
WI  give  and   devise  to  ay  son  Llaer  I.  Wise  and  the  heirs 
of  his  body  the  following  described  real  estate,"  describing 
a  farm  in  Vermilion  County,    Illinois.     Lliaer  «T.  \fise  sur- 
vived his   father  and  had  three  children,   — Benjamin  V«   Pise, 
Mabre  D.  Wise  and  Doris  ¥.  Y/ise,     In  1929  the  Potomac 
national   Bank  obtained  a   judgment  against  Slsser  J.   Wise 
and  wife,   on  which  an  execution  was  issued.     Upon  a  Sheriff  *s 
sale   the  Bank  purchased   the  faria.     After  expiration  of  the 
redcap tion  period   the   Bank  received  a  Sheriff's  deed  and 
went  into  possession  of  the  property.     This  deed  was  never 
recorded  and  was  lost  by  the  Bank.     In  1942  a  decree  was 
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entered  by  the  Circuit  Court  of  Veasallion  County   in  a 
suit  brought  by  the  Bank  ordering  a  Master »s  Deed  issued 
to   the  Bank. 

This  action  was  brought   la  the  Circuit  Court  of 
Termilion  County  against   the  Potosxae  National  Bank  which 
was  then  in  the  process  of  liquidation  and    Albert  Rice, 
its  liquidating  agent,   by  Benjamin  if.  Wise  and  Mabre  D. 
Wise  as  heirs  of   the  body   of  Elmer  J.   BFise,  and   as 
grantees  of  Doris  V.  Wise  who  had  conveyed  any  interest 
in  the  premises  she  might  have  to  her  brother.     In  their 
complaint   plaintiffs  prayed  damage*  for  waste  alleged  to 
have  been  ooadtted  by  the  Bank,    forfeiture   of   the  Bank*s 
title,  or  in  the  alternative  a  permanent   injunction 
enjoining  for   the  waste,     h  decree  was  entered  by  the 
Court  awarding  plaintiffs   three  thousand  dollars  as 
damages  for  waste  eoaaitted  by  the  Bank  and   enjoined 
the  Bank  from  comittlag  future  waste.     Both  plaintiffs 
and  defendants  have  appealed  to   this  court. 

Plaintiffs  in   their   complaint  allege  that  the 
devise  in  paragraph  five  of   the   Will  of   Benjaaia  D.  Wise 
constituted  a  oouaaon  law  fee   tall  which  by  virtue  of   the 
Statutes  of  the  State  of   Illinois  in  force  at  the  time 
of  the  death  of  said   Benjamin  D.  Wise  and  now  in  force, 
created  a   life  estate  in  Iltaer  J«  Wise  with   a  vested 
remainder  in  fee  simple  in  the  heirs  of  his  body,— 
Benjamin  a.,  Wabre  D,  and  Doris  Y.  Wise,   subject  to 
being  opened  up  to  admit  any  future  heirs  of  the  body 
born  to  Elmer  <J.  Wise. 

Defendants  in  their  action  to   strike  and  dismiss 

the   conplaint  alleged  that  plaintiffs  were   not  proper  or 
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necessary  parties  because  they  had  ao  Interest  or   title 
to    the  real  estate  in  question.      In  their  answer,    defen- 
dants raade  a   similar  allegation  and  claimed  further   that 
all  interest  in  the  premises  was  vested   in  them. 

The  decree  of  the  Circuit  Court  contains   a  finding 
similar  to  the   allegation  in  the  complaint  described  above. 
In  paragraph  17  of  the  assignment  of  errors  in  their   proof, 
defendants  contend  that  the   circuit  court  erred  in  making 
this  finding  and   this  assignment  is  supported  by  citations 
in  their  brief,   and  by  argument.     Plaintiffs  in  their 
answer  supply  citations  and  argument  to  maintain  their 
contrary  position. 

While   there  are  numerous  issues    raised    on  the 
appeal  and  cross  appeal   in  this  case,    it  can  be  seen 
that  before   a  decision  on  any  of   them  is  appropriate, 
a  determination  of  plaintiffs*   interest  in  the  real 
estate   in  question  and  of  their  right  to  maintain  this 
suit  must   be  made.     This   issue  we  are  not  authorized  to 
review,     './here  determination  of  a  freehold  is   direetly 
involved,   an  appeal  must  be  taken  from  the  Trial  Court 
directly  to  the   .Supreme  Court.     111.  Rev.  Stats,    1943, 
Ch.    110,   Sec.    199;   Brand   v.  Union  lie va ted  R.R.Co., 
277  111.  356;  Vrooraan  v.  Hawbaker,    322  111.   App.   77; 
Pursuant   to  chapter  110,   section  210,    1943  111.  Revised 
Statutes,   this   cause  is  transferred  to  the  Supreme  Court 
of  Illinois. 

CIUSE   TRANSFERRED. 
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General  Nyoter  9476.  Agenda  Ntnfee*  8. 

IN  THE  APPELLATE  COURT 
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OF  ILLINOIS 
THIRD  DISTRICT 
OCTOBER  TERM,  A.  D.  1945. 


K.   LAYNE,  : 

* 

Plainti  ff -Appellant ,    : 


-vs~ 


LOREN  3.    COLEGSOY1;, 
Def  end  ant -Appe 1 lee . 


APPEAL  FB  !    CIRCUIT  COURT 

Of  CHRISTIAN  COUHTY. 


IIQIIORABLL-JQ&IAII  T.  ^suLLB&'gejfr, 
jJud-ge-JP-3?eaidi3Sg-. 


HAYES M J.: 

On  August  11,   1943  Xliaber  Layne  purchased  certain 
assets  of  the  John  B.  Colegrove  &  Co,  State  Bank  of  Taylor- 
villa,   Illinois  at  a  receiver* s  sale.     Among  these  assets 
was  a   judgment  against  Loren  B.  Colegrove  and  wife  for 
|2,540.69.     Layne  brought  suit  to  revive  a  judgment  in 
the  Circuit  Court  of  Christian  County.     A  trial  was  had 
before  the  Court,  without  a    jury,  and   judgment  for  Layne 
was  entered  In  the  sum  of  |49»50   and   costs. 

Colegrove,  as  a  defense  to  this  suit,  contends 
that  prior  to  the  receiver's  sale,  Layne  agreed  to  sell 
for  one  cent  on  the  dollar,  all  debts  of  Colegrove 
included  among  the   assets  of   the  Bank  that  were  to  be  sold. 
On  the  witness  stand  he  testified  that  Layne  called  at  his 
home  before   the  sale  and  asiced  him  if  he  ?as  Interested   in 
bidding  on  any  of  the  assets  enumerated  in  the   sale  bill. 
Colegrove  replied  that  he  wished  to  bid  on  certain  of  his 
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obligations,  whereupon  Layiie  agreed  to  settle  these  debts 
If  colegrove  vsould  refrain  froa  bidding   at  the  sale.     On 
the   day  of   the   sale,   during  a  conversation  between  Col© grove 
and   an  associate  of  Layne»»   the  latter  assented  to   the 
settlejaent  of  certain  listed   items  of   indebtedness  ©f 
Colegrove  for  about  one  cent  on  the  dollar.     Layne,  who 
was  called  as  a  witness  for  defendant,   testified  to  sub- 
stantially the  same   set  of  facts  up  to  this  point. 

The  only  issue  in  this  case  is  whether  Layne 
and  Colegrove  agreed   to    settle  the    j udgraent  sought  to 
be  revived  here  on  the  s&se  teras  ag  Colegrove*  s  other 
obligations.     This  particular  Judgment  was  not  listed 
on  the   sale  bill,  except  as  a  part  of  a  group  of  niscel- 
laneous  and  und escribed  choses  in  action,     Layne  testified 
that  he  did   not  know  that  he  had  acquired  this   Judgsent 
until  long,  after  the   sale,   and    that  he  had  agreed  with 
Colegrove  to    settle   only  those  enumerated  obligations 
which   they  had  described.     Colegrove,   on  the  other  hand, 
claims  that  although  only   those  items  enumerated  on  the 
sale   bill  were  specifically  discussed  by  he  arid   Layne, 
nevertheless  he  was  aware  of   the  existence  of  the   judgment 
in  question  here,  and  that  Layne  and  he  agreed  that  all  of 
his  obi  ig  at  ions  would  be  settled  on  the  sass  basis.     lira. 
Colegrove,  who  alsso   testified,  stated  that  she  overheard 
a  part  of  the  conversation  between  Layne  and  her  husband 
at  their  home  and  fcte&t  she   understood   that  all  hex 
husband's  debts  wuld  be  settled  for  a  nominal   m&* 

The  Circuit  Court  heard  the  witnesses  in  this 
mm  and  was  in  a  such  better  position  than  this  court 
to  judge  their  credibility.     It  is  true  that  Colegrove 
had    the   burden  of  proving  his  affirm tive  defense,   and 
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that  the   testimony  is  conflicting    In  essential  particulars, 
nevertheless  the  Circuit  Court  found  that  Colegrove  had 
sustained  his  burden  of  proof.     '*¥©  believe  there   is  sub- 
stantial evidence  supporting  Cole grove* 8  theory  of  the 
ease.     $hile  this  court  slight  weigh  th©  evidence  differ- 
ently, nevertheless,    since   the  trial  court's  judgement  is 
supported  by  substantial  evidence,  we  are  not  warranted 
in  disturbing  it,     Branceoum  v.  Sixamons,  116  111.   App,  98. 

The   judgment  of  th®  Circuit  Court  of  Christian 
County  is  therefor  affirmed. 

JUDGMENT    AFFIISSB, 
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Dady,  J- 

In  an  autornobile-truok  collision  case,  the  defendant 
appeals  frera  a  Judgment  in  favor  of  each  of  two  plaintiffs,  based 
on  the  verdict  cf  a  Jury. 

On  Wovo-hor  ft*  l94St   about  1G?0O  P.   .,  plaintiff  Arvll 
Busaell  was  driving  .-■        Lie  northerly  on  State  Rout®  m 
toward  the  City  of  Springfield.  The  other  Plaintiff  Robert  Huasell, 
•;ho  «&4  ?- "  -  tatmSaBfr     elding  therein  as  a  passenger  or  guest. 
The  weather  was  clear.  The  rosi  w$»   straight  and  paved  with  concrete. 
The  easterly  half  of  the  road  was  prlsnarily  for  north  bound  traffic. 

Pea?  m   ,     vm®   north  and  south  of  the  place  of  the 
accident,  places  in  the  pavesent  had  been  recently  repaired  so 
that  the  easterly  half  waa  not  entirely  open  for  traffic.  At  each 
place  where  such  repairs  had  been  aade  there  was  a  barricade, 
called  m   wooden  trues  or  horse,  which  blocked  trafflo  on  the 
easterly  half  of  the  pavesent  at  such  point.  At  each  of  such 
barricades  there  was  located  frota  two  to  four  pot  flares,  which 
were  lighted  and  burning.  The  distance  between  the  barricades 
varied,  sorae  being  quite  oioae  together, and  <3ome  a  considerable 


distance  apart,  frora  50  feet  to  a  quarter  wile  apart.  The  next 
barricade  oouth  of  tha  place  of  the  accident  waa  about  BOO  feet 

feant*  Between  the  barricades  oars  were  permitted  to  travel  on 
the  easterly  half  of  the  road*  The  pavement  vm  ao  obstructed  for 
a      o©  of  at  loaat  l<*l/8  mlied  south  of  the  place  of  tho 

accident* 

At  the  time  of  the  accident  defendant's  truck  was  standing 

still  a  few  feet  south  of  on&   of  such  barricades,  waiting  for  a 
south  bound  automobile  to  pass  on  the,  westerly  half  cf  the  pavement* 

The  truck  waa  of  a  tractor-trailer  type,  about  35  feet  in 
length  and  about  8  feet  in  width  at  the  rear.  Its  gross  weight 
was  about  a8<     cunds,   Tha   grost;  weight  of  the  Susaell  automobile 
was  about  3000  pounds. 

While  tho  truck  waa  eo  standing*  Arvll     »11,  traveling  on 
the  e^storly  half  of  the  pavement*  drove  hi©  automobile  Into  f 
rear  of  the  truck  in.  such  a  wanner  that  the  front  of  the  autoroMle, 
up  to  within  about  eight  inches  of  the  windshield,  ran  into  and 
became  wedged  under  the  rear  of  the  truck. 

Each  plaintiff  was  severely  injured. 

The  Judgment  for  Arvil  Ruaeell  was  in  tha  amount  of  | 10, 000,  and 
the  judgment  for  Robert  Russell  was  in  the  amount  of  §8*Q0C 

The  specific  negligenc     rged  was  that  the  defendant  failed  to 
display  on  the  rear  or  the  truck  three  red  llgnti    poximately  six 
inohes  apart,  plainly  visible  at  a  distance  cf  POO  feet,  in  violation 
of  Par.  20 1  of  Ch.  98*l/f  of  the  Revised  Statutes,  and  that  the 
defendant  failed  to  display  any  light  on  the  rear  of  the  truck,  and 
failed  to  give  any  warning  of  its  presence  on  the  highway,  and 
stopped  the  truck  in  such  a  position  that  it  obstructed  visibility 
of  the  flares  and  barricade* 
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Both  plaintiffs  testified  that  at  the  time  of  the  collision  and 
prior  thereto  they  were  going  about  30  to  35  miles  per  hour,  and  each 
testified  that  he  did  not  see  th©  truck  until  the  collision. 

Arvil  testified  that  while  he  was  driving  on  the  easterly  side 
of  the  road  a  eouth  bound  car,  approaching  from  the  north,  had  on  Its 
bright  light©  until  such  car  was  about  800  feet  distant;  that  when 
about  BOO  feet  distant  the  driver  of  the  south  bound  car  rut  en 
his  dim  lights,  and  that  he,  Arvil  Russell,  was  about  even  with 
the  south  bound  car  at  the  time  his  car  struck  the  truck;  that 
i.ricr  to  the  collision  he  saw  no  red  lights  of  any  kind  on  the 
right  side  of  the  road,  and  saw  no  lights  on  the  truck  and  did  not 
see  the  barricade,  that  he  immediately  became  unconscious,  and  when 
he  again  became  conscious  shortly  afterwards,  and  as  they  were  rutting 
him  into  the  ambulance,  he  war.  behind  the  truck  and  saw  the  truck, 
and  did  not  &ee  any  lights  on  its  rear  and  that  there  were  no  such 
lights . 

Hcbert  Hussell  testified  that  as  they  approached  the  place  of  the 
collision  the  approaching  eouth  bound  car  had  on  its  bright  lights, 
that  he  saw  no  north  bound  vehicle  ahead  of  them,  thai  the  lights 
of  the  approaching  south  bound  car  blinded  him  to  a  certain  extent, 
that  just  about  the  time  they  were  passing  the  south  bound  car  the 
collision  took  place,  t     £  did  not  become  unconscious,  that  he 
got  cut  of  his  car  and  walked  up  to  the  truck,  that  the  front  end 
of  the  truck  was  about  two  feet  south  of  the  barricade,  and  that  ther- 
were  then  no  lights  on  the  front,  side  or  rear  of  the  truck. 

Mowry,  the  driver  of  the  truck,  testified  that  as  he  drove  his 
truck  northerly  toward  the  barricade  in  question  there  was  an  automobile 
In  front  of  and  between  the  truck  and  barricade,  that  such  automobile 
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was  also  going  north  and  stopped  about  6  to  10  feet  south  of  the 
barricade,  that  he,  .Mowry,  then  stopped  his  truck  for  about  30  seconds 
about  6  feet  south  of  such  automobile,  that  such  autonobile  then 
started  tee,  but  had  not  gone  entirely  around  the  barricade  when  the 
autoisobile  of  the  plaintiffs  ran  into  the  rear  of  the  truck  at  a  tine 
when  the  truck  was  so  standing  still,  and  pushed  the  truck  about  IS 
feet  forward.  He  further  testified  that  before  the  accident  bright 
lights  were  burning  on  the  front,  rear  and  sides  of  the  truck,  that 
after  the  accident,  with  the  exception  only  of  fee  lights  at  the  rear 
base  of  the  truck,  which  had  been  destroyed  by  the  collision,  all  light* 
on  the  truck  were  burning,  including  bright  lights  at  the  top  and 
close  to  each  upper  corner  of  the  rear  of  the  truck. 

Two  other  truck  drivers,  one  of  them  an  employee  of  the  defendant, 
were  driving  trucks  northerly  a  short  distance  behind  the  defendant's 
truck.  Both  such  drivers  testified  that  they  had  followed  the 
defendant's  truck  for  several  railes  inssedi&tely  southerly  of  the 
point  of  the  accident,  and  that  a  short  time  before  the  accident 
they  saw  all  lights  burning  on  the  rear  of  the  truok.  Each  testified 
that  shortly  after  the  accident  all  lights  on  the  rear  of  the  truck 
were  burning,  except  at  the  base  thereof. 

Another  witness  testified  that  he  had  been  driving  northerly 
and  had  passed  the  truok  about  a  half  rail©  south  of  the  place  of 
the  accident;  that  at  that  time  the  rear  lights  on  the  truck  were 
burning}  that  as  he  approached  the  barricade  in  question  he  stopped 
his  automobile  immediately  south  of  the  barricade  to  let  south  bound 
traffic  pass  on  the  left,  and  in  doing  so  stopped  his  oar  behind 
another  oar  which  was  between  him  and  the  barricade;  that  when  the 
first  string  of  cars  proceeding  southerly  had  passed  the  barricade, 
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the  oar  In  front  of  his  went  around  the  barricade,  but  he  still 
sat  still  until  after  the  second  string  of  cars  passed  and  he  then 
started  up  and  was  driving  around  the  barricade  when  he  heard  the 
ncise  cf  the  collision;  that  Immediately  after  the  collision  he 
got  out  of  his  car  a~     t  back  to  the  place  of  the  accident  and 
the  truck  was  then  about  100  feet  south  of  the  barricade. 

The  first  contention  of  the  defendant-appellant  is  that  the 
evidence  shews  that  the  plaintiffs  were  guilty  of  contributory 
negligence  as  a  matter  of  law  and  therefore  cannot  recover. 

Contributory  negligent*  beocir.es  a   question  of  law  only  when  it 
can  properly  be  said  that  fell  reasonable  Binds  would  reach  the 
conclusion,  under  the  facts  stated,  that  such  facts  do  not  establish 
due  care  and  caution  on  the  part  of  the  person  charged  therewith. 
(Thomas  v.  Euchanan,  557  ill.  £70,  277.)   A  court  can.  only  determine 
as  a  matter  of  lav  that  the  evidence  does  not  tend  to  show  due  care 
on  the  part  of  a  plaintiff  when   no  other  conclusion  can  be  reasonably 
drawn  from  the  uncontradicted  facts  and  from  the  evidence  that  is 
favorable  to  the  plaintiff.   (riant a  v.  C^  CfrRy*  Co.,  284  111. 
246,  252). 

It  is  our  opinion  that  ws  cannot  properly  say  that  the  evidence 
shows  that  the  plaintiffs  were  guilty  of  contributory  negligence 
as  a  matter  of  law. 

The  next  contention  of  the  appellant  is  that  the  verdict  was 
apainat  the  manifest  weight  of  the  evidence. 

There  was  nothing  inherently  improbable  in  the  testimony  of  any 
witness.   If  the  jury  believed  the  testimony  favorable  to  the  plaintiff^, 
and  they  evidently  did  so  believe,  then  the  jury  was  in  our  opinion 
justified  in  finding  in  effect  that  at  the  time  of  the  accident  there 
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were  then  no  lights  on  the  rear  of  the  true!:  and  that  the  truck  was 
then  standing  in  a  position  to  conceal  the  barricade  from  the  view 
of  the  plaintiffs. 

Where  there  is  a  contrariety  of  evidence  and  the  testimony  by 
fair  and  reasonable  intendment  will  authorise  a  verdict,  even  though 
it  may  be  supported  by  a  lesser  number  of  witnesses,  a  court  of  review 
will  not  set  it  asi^h   (Carney  v.  Sheedy,  895  111.  78,  83.) 

Appellant  complains  of  the  giving,  and  refusing  of  Instructions , 
Plaintiff  Arvil  Russell's  instruction  numbered  three  told 
the  jury  that  if  they  believed  that  said  plaintiff  "sustained  injuries 
on  account  of  negligence  of  defendant  as  claimed,  then  the  measure 
of  recovery  is  such  damages  as  will  compensate  plaintiff  for  such 
in juries.  The  elements  which  may  enter  into  such  damages  are  the 
following:  *  «  *  (2)  Such  sums  as. will  compensate  plaintiff  for 
damages  to  his  property,  (Italics  ours)  if  a  preponderance  of  the 
evidence  shows  that  plaintiff's  property  was  damaged.  *  *  *  The 
*  •  •  second  of  those  elements  are  subjects  of  direct  proof  and  are 
to  be  determined  by  you  from  a  proof  and  »  «■  •  from  a  preponderance 
of  the  evidence. M   in  the  complaint  Arvil  Russell  alleged  that  by 
reason  of  the  collision  hie  automobile  and  various  parts  thereof 
were  broken  and  clanged  in  the  amount  oi      .   Fy  this  instruction 
the  jury  in  effect  ssss  told  that  they  Eight  allow  Arvil 
damages  for  injuries  to  such  automobile.  While  it  might  be  inferred 
from  the  record  that  the  automobile  was  greatly  damaged  through  the 
collision,  the  record  contains  no  evidence  whatever  as  to  the  amount 
of  such  damages  or  cost  of  repair,  or  of  the  value  of  the  automobile 
at  any  time  before  or  after  the  collision.   In  this  state  of  the 
record,  it  is  our  opinion  that  the  giving  of  such  instruction  was 
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reversible  error.  (?/ioka  v.  cureo-Henneberry  to.,  319  111.  344; 
Schulta  v.  .iilhert,      II.  App.  437). 

.irtiffs  given  instruction  number  five  told  the  ;jury  that 
if  they  believed  that  the  plaintiffs  were  In  the  exercise  of  due 
care  for  their  own  safety  »  *  #  "at  the  time  and  place  as  alleged 
in  the  complaint,"  *  *  •  "then  you  Ray  find  the  issues  In  favor  cf 
the  plaintiffs."  This  being  a  very  close  case  or.  the  facts,  it 
was  'necesaory  chat  the  ;)ury  be  accurately  instructed.  As  said 
in  i^c^Iwr-.UQ.  v.  coasar,  808  HI.  808,  "We  think  this  instruction 
subject  to  ths  criticism  made,  and  that  the  jury  night  -©11  have 
inferred  therefrc?;:  that  if  the  plaintiff  sraa  In  the  uxerciee  of  due 
care  at  the  ins  tar. t  when  the  accident  occurred,  then  she  might 
recover,  although  the  svldsncs  showed  she  was  guilty  of  nogllgonoo 
in  having  pl,-ced  herself  in  the  position  in  which  she  found  herself 
at  the  tisi©  of  the  collision."   (&•«  also  Kd^.-ard^  v.  rrill~iho 
Lime  CO «,  378  HI.  1G0,  let.)   J.  he  instruction  is  also  objectionable 
in  referring,  the  jury  to  the  complaint.  (Beraier  v.  i.c^  .  .Co. 
89fl  111.  4fi4,  472). 

Plaintiffs'  given  Instruction  number  seven  was  in  the  language 
of  certain  partB  of  Far.  1,  Ch.  95-1/2  Heviced  statutes.   It  is  our 
opinion  chore  was  no  error  in  the  giving  of  such  Instruction* 
(fles;in&  v.  ^ity  cf  Chicago,  gfil  III.  541.) 

,f'e  do  not  consider  that  there  is  any  merit  to  the  contention 
■■t  the  court  erred  in  the  giving  and  refusing  of  certain  ether 
instructions. 

For  the  reasons  indicated  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  is  remanded  to  such  court  for  a  new  trial 
as  to  Sash  plaintiff. 

Reversed  and  remanded  with  directions. 
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Sunflower  natural  Gasoline 
Company, 

Defendant-Appellant , 
vs. 

0.  E.  Brown, 

Plaintiff -Appellee 


1  I.A.  205 


Appeal  from  the 
Circuit  Court  of 
Marion  County. 


STONE,  P.  I. 

0.  E.  Brown,  Plaintiff-Appellee,  who  will  be  herein- 
after designated  as  plaintiff,  filed  suit  in  justice  court 
against  Sunflower  Natural  Gasoline  Company,  Defendant-Appellant, 
who  will  be  hereinafter  designated  as  defendant,  to  recover  for 
wages  alleged  to  be  due  him  under  a  provision  of  an  employment 
contract  providing  for  two  weeks  vacation  pay  after  an  employee 
had  completed  two  years  service  with  defendant  company. 

Plaintiff  recovered  judgment  against  defendant  in  the 
justice  court,  in  the  sum  of  $122.48,  which  judgment  was  af- 
firmed in  the  Circuit  Court  of  Marion  County,  and  defendant 
prosecutes  his  appeal  to  this  court. 

Principal  errors  relied  upon  for  reversal  are,  that  the 
judgment  of  the  trial  court  was  contrary  to  the  law,  contrary 
to  the  evidence  and  contrary  to  the  law  and  evidence  of  the 
case.   Other  alleged  errors  assigned  are  more  or  less  an 
elaboration  of  defendant's  argument. 
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It  is  the  contention  of  defendant,  that  plaintiff  was 
not  entitled  to  two  weeks  vacation  pay,  under  an  agreement 
between  defendant  and  International  Union  of  Operating 
Engineers,  to  which  latter  Union  plaintiff  belonged,  said 
agreement  in  substance  providing  for  one  weeks  vacation  after 
one  year's  service,  and  two  weeks  vacation  pay  after  the 
employee  had  completed  two  years'  service  with  the  employer, 
because  of  the  fact  that  plaintiff  had  not  completed  two  years 
service  with  the  company,  and  because  of  the  fact,  as  claimed 
by  defendant,  that  plaintiff  had  voluntarily  quit  defendant's 
employ.   The  facts  substantiating  this  theory  were  testified 
to  principally  by  Glenn  Wallace,  superintendent  of  operations 
for  defendant  company,  his  testimony  being  to  the  effect  that 
plaintiff's  continuous  service  began  about  July  15,  1940,  and 
that  his  third  year  would  be  up  July  15,  1943,  but  that   be- 
fore that  time  plaintiff  went  out  on  strike.   It  appears  from 
the  record  that  plaintiff  had  one  week's  vacation,  credited 
to  his  first  year  of  service. 

Plaintiff  testified  that  he  entered  the  employment  of 
defendant  on  or  about  March  20,  1940,  and  continued  in  the 
construction  of  their  Number  One  Refinery  until  the  early  part 
of  April,  1940,  at  which  time  it  was  necessary  to  cease 
operation  due  to  a  lack  of  equipment  essential  to  complete  the 
plant.   He  claimed  that  he  was  notified  by  defendant  that  ; 
this  was  a  temporary  delay  and  that  he  would  be  notified  when 
work  could  proceed,  after  the  arrival  of  the  necessary  equip- 
ment, that  upon  the  arrival  of  the  parts,  he  returned  to  his 
employment  with  the  company  and  remained  in  their  employ  until 
on  or  about  June  1,  1943.   Assuming  that  this  were  true,  the 
evidence  in  the  record  with  reference  to  whether  or  not  plain- 
tiff went  out  on  strike  after  March  20,  1943,  would  be  im- 
material, as  the  vacation  pay  would  have  accrued  previously  to 

that  time. 

However,  the  question  as  to  whether  or  not  this  was  true, 
was  the  province  of  the  trial  court,  hearing  this  case,  with- 
out a  jury.   The  reviewing  court  will  not  reverse  the  findings 
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of  the  trial  court,  in  a  trial  without  a  jury,  unless  the 
findings  are  manifestly  contrary  to  the  weight  of  the  evidence. 
People  ex  rel  Hirsch  vs.  Nagel,  243  111-  App.  490;  Stephens- 
Adamson  Mfg.  Co.  vs.  Fireman's  Fund  Ins.  Co.  257  111.  App. 
443;  Wear  Proof  Mat  Company  vs.  Bastian-Morlcy  Co.  268  111. 
App.  455;  Maton  Bros.  Inc.   vs.  Central  Illinois  Public  Service 
Co.  269  111.  App.  99,  aff'd  356  111.  584. 

Wo  are  not  inclined  to  hold  that  the  finding  of  the 
trial  court  was  manifestly  contrary  to  the  weight  of  the 
evidence,  and  finding  no  reversible  error,  the  judgment  of 
the  lower  court  will  be  affirmed. 
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Stone,  P.  J. 

A  complaint  and  cognovit  and  the  note  date  of  December 
6,  1927,  upon  which  the  original  action  was  based  were  filed 
by  Reinhard  Rixmann,  Plaintiff-Appellant,  hereinafter  referred 
to  as  plaintiff,  and  judgment  by  confession  entered  in  his 
favor  and  against,  C.  W.  Witwer  and  Nellie  S.  Witwer,  Defendants- 
appellees,  hereinafter  referred  to  as  defendants,  on  December 
21,  1939,  by  the  Clerk  of  the  Circuit  Court  of  Jefferson  County, 
at  which  time  said  Court  was  supposedly  in  vacation.   Judgment 
was  entered  in  the  sum  of  Five  thousand  three  hundred  twelve 
dollars  and  sixty-seven  cents,  which  included  attorney's  fees 
and  costs  of  suit  in  the  sum  of  five  dollars. 

On  August  1,  1944,  a  verified  motion,  with  supporting 
affidavit,  was  filed  by  defendants,  to  vacate  and  set  aside 
as  void,  the  judgment  by  confession,  in  which  motion  they 
entered  a  limited  appearance  for  the  sole  purpose  of  objecting 
to  the  jurisdiction  of  the  court.   This  motion  alleged  as 
grounds  for  the  setting  aside  of  the  judgment,  (1)  That  de- 
fendants did  not  reside  in  or  execute  the  note  in  the  county 
in  which  the  judgment  was  entered,  that  they  had  never  resided 
in  Jefferson  county  and  never  owned  any  property  in  Jefferson 
county,  during  the  preceding  seven  years;  (2)  Action  on  the 
motion  was  barred  by  the  Statute  of  Limitations;   (3)  judg- 
ment by  confession  was  void  because  it  was  entered  by  the 
Clerk  while  a  term  of  court  was  in  session.   Thereafter  on 


August  9,  194.4,  defendants  filed  an  amendment  which  alleged 
as  additional  ground  that  the  cognovit  confessed  judgment  in 
the  amount  of  Five  dollars  only. 

Motion  to  strike  and  dismiss  defendants  petition  was 
filed  by  plaintiff  on  August  25,  1944,  alleging  in  substance 
as  grounds  for  dismissal;  lack  of  diligence  on  the  part  of 
defendants;  that  there  was  a  valid  consideration  for  the  note, 
and  that  the  consideration  had  not  been  paid;  that  neither  the 
motion  or  affidavit  in  support  of  it  alleged  facts  showing 
fraud  in  procuring  the  execution  of  the  note,  or  lacK  or 
failure  of  consideration  therefor;  that  the  note  showed  on  its 
face  that  payments  were  made  by  defendants  in  the  following 
amounts  10/ 1/28,  cash  $1,000.00;  11/3/28,  cash  |5O0.00;  12/9/30, 
Deed  to  White  property;  $800.00;  that  it  appeared  from  the  face 
of  the  cognovit  that  defendants  confessed  judgment  in  the  sum 
sought;   that  it  showed  on  its  face  that  it  was  entered  in 
vacation;  that  it  appeared  from  the  face  of  the  motion,  affidavit 
and  note,  that  defendants  did  not  have  a  meritorious  defense  to 
the  action. 

The  two  motions  were  heard  together,  no  testimony  being 
taken  at  the  hearing,  and  the  Court  denied  plaintiff's  motion 
to  strike  and  sustained  defendant's  motion  to  vacate  and  set 
aside  as  void,   the  judgment  by  confession  and  entered  its 
final  order  vacating  and  setting  aside  as  void  the  judgment  by 
confession,  from  which  final  order  this  appeal  is  perfected. 

It  is  urged  as  error  that  the  trial  court  erred  in  deny- 
ing plaintiff's  motion  to  strike;  in  sustaining  defendant's 
motion,  and  in  refusing  to  open  the  judgment  and  directing 
defendants  to  plead. 

The  same  presumptions  are  indulged  in  favor  of  a  judgment 

by  confession  entered  in  term  time  as  in  a  judgment  entered  by 

service  of  process.   Hansen  vs.  Schleginger  125,  111.  230.   The 

rule  is  different  when  the  judgment  is  entered  by  confession  in 

vacation.   Fan/ell  vs.  Huston  151  HI.  239.   In  the  latter  case 

a  compliance  with  all  the  statutory  requirements  to  authorize 

the  confession  of  judgment  must  appear  on  the  face  of  the  record. 

0. 


"The  Statute  (Chapt.  110,  Sec.  174,   Sub-section  5)  provides, 
"that  such  application  to  confess  judgment  *  *  *  shall  be 
made  in  the  County  in  which  the  note  or  obligation  was  executed, 
or  in  the  County  where  one  or  more  of  the  defendants  reside,  or 
in  any  County  in  which  is  located  any  property,  real  or  per- 
sonal, owned  by  any  one  or  more  of  the  defendants.   A  judgment 
entered  by  any  Court  in  any  County  other  than  these  herein 
specified,  shall  have  no  force  or  validity,  anything  in  the 
power  to  confess  to  the  contrary  not-withstanding." 

The  motion  of  defendants'  set  up  the  fact  that  the 
judgment  was  not  taken  in  any  county  specified  as  permissible 
in  the  Statute  and  the  motion  was  supported  by  affidavit  of 
both  defendants,  showing  that  the  county  in  which  application 
was  made  to  confess  a  judgment,  was  not  the  county  in  which 
the  note  was  executed  or  where  one  or  more  of  defendants  re- 
sided or  was  located  any  property  owned  by  one  or  more  of 
defendants.   This  was  not  controverted. 

It  is  argued  on  behalf  of  plaintiff  that  this  question 
as  to  venue  is  waived  unless  the  question  is  raised  at  the 
earliest  opportunity,  and  in  support  of  this  theory,  cite  the 
case  of  Hay  vs.  Charles  0.  Larson  Co.  304  111.  App.  137.   In 
this  case  the  defendant  there  first  filed  a  motion  to  vacate 
the  judgment  asserting  diligence  and  a  meritorious  defense  ando 
praying  for  leave  to  appear  and  file  a  counter-claim,  which 
motion  was  denied.   Defendant  then  moved  to  vacate  the  judgment, 
as  having  been  entered  in  the  wrong  county,  and  the  court  held 
that  the  question  of  jurisdiction  should  have  been  raised  in  the 
first  instance,  and  that  by  filing  its  original  motion  asking 
leave  to  appear  and  defend,  defendant  had  submitted  itself  to 
the  jurisdiction  of  the. court  and  could  not  afterward  raise  the 
jurisdictional  question.   In  the  instant  case  defendants  raised 
the  jurisdictional  question  in  their  original  motion  on  limited 
appearance.   We  are  of  the  opinion  that  the  May  case  is  not 
controlling  here. 

It  was  apparently  the  intention  of  the  Legislature  that 
judgments  by  confession  should  be  entered  in  the  counties 


specified  or  should  be  void.   As  the  judgment  was  entered 
without  jurisdiction  the  motion  to  vacate  was  not  addressed 
to  the  Court's  equitable  powers ,  and  it  was  not  necessary  to 
make  a  showing  of  diligence  or  meritorious  defense,  but  only 
to  call  the  court's  attention  to  lack  of  jurisdiction.   Duggan 
vs.  Kupitz  301  111.  App.  230;  Genden  vs.  Bailee,  275  HI.  App. 
382. 

It  is  contended  by  plaintiff  that  the  Statute  of 
Limitations  had  been  tolled  by  the  payments  and  credits  al- 
leged to  have  been  made  by  defendants,  shown  on  the  face  of 
the  note  and  although  defendants  motion  recited  that  it  was 
made  under  a  special  and  limited  appearance,  it  interposed  the 
defense  of  limitation,  and  that  therefore  this  constituted  a 
general  appearance. 

In  the  case  of  Matzenbaugh  vs.  Doyle,  156  111.  331, 
judgment  was  taken  in  1890  and  after  the  issuance  of  a  scire 
facias  in  1893,  defendant  appeared  and  moved  the  court  to  vacate 
the  judgment  on  the  ground  that  at  the  time  the  judgment  was 
entered  the  note  appeared  to  be  barred  by  limitation.   The 
plaintiff,  upon  the  hearing  of  this  motion  offered  to  show 
that  several  payments  had  in  fact,  been  made,  removing  the  bar 
of  the  statute.   This  offer  was  rejected  by  the  Court  and 
judgment  vacated.   The  trial  court's  action  was  sustained  by 
the  Supreme  Court,  and  at  page  337  of  the  opinion  that  court 
uses  the  following  language,  "The  rule  that  a  defendant,  to 
avail  himself  of  the  defense  of  the  Statute  of  Limitations, 
must  plead  the  statute,  which  the  plaintiff  now  seeks  to  in- 
voke, can  have  no  application  here,  since,  as  the  entry  of  the 
judgment  by  confession  was  purely  exparte,  no  opportunity  was 
afforded  the  defendant  to  set  up  such  defense  by  plea.   It 
became  incumbent  upon  the  plaintiff,  therefore,  to  show  affirm- 
atively that  his  debt,  which  appeared  to  be  more  than  ton 
years  overdue,  was  in  some  way  taken  out  of  the  operation  of 
the  statute,  without  such  plea  on  the  part  of  the  defendant. 
As  he  failed  to  do  so,  the  inference  against  him  must  be  deemed 
to  be  conclusive  that  his  debt  was  barred  at  the  time  he  obtained 
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his  judgment  by  confession  and  consequently,  that  the  warrant 
of  attorney  was  no  longer  operative." 

In  the  instant  case  the  plaintiff  did  not  show  affirm- 
atively that  his  debt,  was  in  some  way  taken  out  of  the 
operation  of  the  statute.   The  only  entry  on  the  face  of  the 
instrument,  within  the  period  of  ten  years  is  "12/9/30,  Deed 
to  White  property  $800.00."   The  mere  production  of  a  note 
bearing  endorsements,  if  in  open  court,  is  not  sufficient 
to  toll  the  Statute  of  Limitations,  without  a  showing  that 
the  endorsements  were  made  by  or  by  the  authority  of  the 
maker.   Lowery  vs.  Gear  32  111.  383;  Waughop  vs.  Bartlet,  165 
111.  124;  William  vs.  Miner  179  111.  326;  Mitchell  vs  Comstock, 
305  111.  App.  360.   This  endorsement,  standing  by  itself,  and 
without  any  showing  as  to  what  it  meant  or  who  it  was  entered 
by,  or  by  whose  authority  it  was  entered,  is  not  sufficient 
to  take  the  case  out  of  the  rule  laid  down  in  the  Matzenbaugh 

case . 

We  do  not  deem  it  necessary  to  discuss  or  pass  upon 
other  reasons  urged,  which  would  void  the  judgment  of  the 
lower  court.   For  the  reasons  herein  set  forth,  we  find  that 
the  judgment  of  the  court,  entered  December  21,  1939  was  void, 
and  the  trial  court  did  not  err  in  denying  plaintiff's  motion 
to  strike,  and  in  sustaining  defendant's  motion  to  set  aside 
the  judgment  by  confession  as  void. 

The  judgment  of  the  Circuit  Court  of  Jefferson  County 
will  be  affirmed. 
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Appeal  from  the 
Circuit  Court  of 
Madison  County, 
Illinois 


Bartley,  J. 

This  is  an  action  for  wrongful  death  occasioned 
to  plaintiff's  intestate,  a  pedestrian,  who  was  strucK 
by  the  car  of  the  defendant.   This  appeal  is  prosecuted 
from  a  judgment  in  favor  of  plaintiff-appellee  for 
15500.00  entered  upon  the  jury's  verdict.   Defendant- 
appellant  moved  for  a  new  trial,  and  in  the  alternative 
in  arrest  of  judgment,  which  motions  were  denied  by  the 
court  below. 

The  appellant  assigns  as  errors  that  the  complaint 
having  failed  to  contain  and  ad  damnum,  that  the  judgment 
is  fatally  defective;  that  the  greater  weight  of  the 
evidence   showed  that  plaintiff's  deceased  was  guilty  of 
contributory  negligence  proximately  contributing  to  his 
injuries  and  death;   that  the  greater  weight  of  the 
evidence  showed  that  the  defendant  was  not  negligent;  and 
that  the  court  erroneously  gave,  at  the  request  of  the 
plaintiff,  Instruction  No.  3,  which  is  as  f ollows : 
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"The  Court  instructs  the  jury  that  if 
you  believe,  from  a  preponderance  of  the 
evidence  in  this  case,  that  the  defendant 
saw  plaintiff's  intestate  standing  in  East 
Broadway  at  the  place  of  the  accident  in 
time  to  have  warned  plaintiff's  intestate 
of  the  approach  of  his  said  automobile,  and 
in  time  to  have  stopped  said  automobile  and 
thereby  avoided  the  accident,  and  if  you 
further  believe,  from  a  preponderance  of 
the  evidence,  that  the  defendant  did  not 
warn  plaintiff's  intestate  of  the  approach 
of  his  automobile,  and  did  not  stop  same 
before  striking  plaintiff's  intestate,  you 
should  find  the  issues  in  this  case  in  favor 
of  the  plaintiff,  provided  that  you  further 
believe,  from  a  preponderance  of  the  evidence, 
that  at  and  immediately  prior  to  the  accident, 
plaintiff's  intestate  was  in  the  exercise  of 
due  and  ordinary  care  and  caution  for  his  own 

safety." 

The  plaintiff  filed  in  this  court  a  motion  for 
leave  to  amend  the  complaint  by  adding  thereto  an  ad 
damnum  clause.   This  motion  was  granted  by  this  court  in 
pursuance  to  the  provisions  of  The  Practice  Act  relating 
to  Amendments  and  because  the  appellant  had  not  raised 
the  question  in  the  trial  court.   This  question  is 
therefore  not  now  before  the  court. 

The  occurrence  which  resulted  in  the  death  of 
appellee's  intestate  was  at  the  intersection  of  Broadway 
and  Spring  Streets,  in  the  City  of  Alton.   Broadway  is 
paved  with  concrete,  runs  east  and  west,  and  has  six 
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traffic  lanes.    It  is  intersected  at  right  angles  by 
Spring  Street.   The  Luer  Packing  Company  has  a  plant 
on  the  south  side  of  Broadway  which  occupies  the  entire 
block  west  of  Spring  Street.   About  1:00  A.  M.  on  Sun- 
day morning,  July  2nd,  1944,  appellant  McGarvey  and  the 
witness  Sanders,  who  roomed  with  him,  started  home  from 
work.   They  proceeded  east  on  Broadway  in  the  McGarvey 
car  with  McGarvey  driving.   He  was  driving  about  15 
miles  per  hour  and  with  the  lights  on  the  car  burning. 
Some  cars  were  parked  along  the  south  side  of  Broadway 
in  this  block  and  the  appellant's  car  was  in  the  traffic 
lane  immediately  -next  to  the  parked  automobiles.   As  they 
approached  the  Broadway  and  Spring  Streets  intersection, 
the  appellee's  intestate  was  standing  in  the  intersection 
about  8  or  10  feet  out  in  Broadway  from  the  south  curb 
line.   As  to  how  long  he  had  been  there  the  record  does 
not  show,  one  witness  stating  that  he  had  seen  him  at 
the  intersection  for  about  30  minutes,  another  witness 
stating  that  he  had  seen  him  go  out  in  the  street  a 
number  of  times  as  if  he  were  looking  for  a  car  or  bus 
to  ride  in.   The  evidence  is  in  dispute  as  to  whether 
the  appellant  honked  his  horn.   It  does  appear  that  he 
applied  his  brakes  and  turned  to  the  right  in  an  endeavor 
to  go  between  the  deceased  and  the  curb  line.   When  the 
deceased  moved,  either  by  taking  a  few  steps  toward  the 
car  or  in  some  other  direction,  the  two  came  in  contact 
as  the  result  of  -which  he  received  injuries  from  which 
he  died. 

The  evidence  in  the  case  is  brief.   Two  occurrence 
witnesses  testified  for  the  appellee.   One  witness,  the 
occupant  of  the  car  with  the  appellant,  testified  for  the 
appellant  as  to  what  happened  in  and  about  the  occurrence 
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in  question. 

The  first  occurrence  witness,  William  Weber,  called, 
by  the  appellee,  testified  that  he  was  sitting  in  his 
room  on  the  second  story  of  a  building  located  at  the 
northwest  corner  of  the  intersection.   He  testified  that 
he  had  seen  the  deceased  standing  on  the  corner  for  some 
30  minutes  or  so,  that  he  saw  the  deceased  headed  north 
come  from  the  south  side  of  Broadway  out  into  the  inter- 
section a  distance  of  about  8  feet  from  the  south  curb 
and  look  up  and  down  the  street,  leading  the  witness  to 
believe  that  he  was  looking  for  a  bus  or  waiting  for 
someone;   that  other  cars  were  parked  along  the  south 
curb  of  Broadway,  the  nearest  one  about  4.0  feet  west  of 
the  intersection;  that  he  saw  the  appellant's  car  come 
eastward  but  could  not  judge  its  speed  and  saw  the 
appellant's  car  turn  south  into  the  Spring  Street  inter- 
section, striking  the  deceased;  that  the  deceased  was 
knocked  straight  east  on  Broadway;  and  that  he  heard 
no  horn  sounded. 

Appellee's  other  occurrence  witness,  Martin  Hauhe, 
who  lived  at  the  southeast  corner  of  the  intersection  of 
Spring  and  Broadway,  testified  that  at  the  time  of  the 
accident,  he  was  sitting  on  the  doorstep  in  front  of  his 
house  and  heard  the  brakes  being  applied  on  the  appel- 
lants car;  that  he  looked  westward  and  saw  deceased 
standing  in  the  street  near  the  southwest  corner  of  the 
intersection  10  to  12  feet  north  of  the  south  curb,  and 
at  that  time  the  deceased  was  faced  west;  that  appellant's 
car  had  its   lights  lit  and  he  saw  appellant's  car  dodge 
to  the  right  to  go  between  the  deceased  standing  in  the 
intersection  and  the  corner  of  the  curbing  at  the  south- 
west corner  of  the  intersection;  that  the  deceased  then 
backed  up  two  or  three  steps  and  the  left  front  fender 


1 


./  _ 


of  the  appellant's  car  struck  him;  that  when  he  first 
saw  the  man  standing  in  the  intersection,  there  was 
sufficient  room  between  where  he  was  standing  and  the 
curbing  for  the  appellant's  car  to  pass;  that  he  heard 
the  sound  of  brakes  and  horns  blowing,  but  he  could  not 
tell  whether  it  was  appellant's  car  or  not.   He  further 
testified  that  he  saw  the  deceased  walking  out  from  the 
curb  three  times  and  that  he  looked  west. 

The  only  other  occurrence  witness  was  Maurice 
Sanders,  who  was  a  passenger  in  the  car  with  the  appellant, 
He  testified  that  he  was  employed  at  Randall's  Restaurant 
on  East  Broadway  in 'Alton,  and  that  he  roomed  with  ap- 
pellant;  that  the  appellant  was  working  in  a  tavern  as 
bartender;  that  appellant  closed  the  tavern  at  1:00  A.  M. 
and  that  the  witness  rode  home  with  him.   He  testified 
further  that  Broadway  is  six  lanes  wide  and  that  it  is  the 
main  street  through  Alton  running  east  and  west;  that  he 
was  net  paying  any  attention  to  -what  was  going  on  in 
front  of  the  automobile;  that  he  did  not  see  appellee's 
deceased  in  the  street  until  appellant  applied  the  brakes 
and  turned  to  the  right;  that  appellant  suddenly  applied 
the  brakes,  turned  to  the  right  and  went  straight  into 
Spring  Street;  that  he  did  not  notice  Bartels  until  then; 
that  he  had  not  been  paying  any  attention;  that  the 
route  he  and  appellant  were  traveling  does  not  cause 
them  to  turn  into  Spring  Street;  that  he  intended  to  con- 
tinue on  Broadway  and  that  when  one  brakes  were  applied, 
that  appellant  tried  to  pull  into  Spring  Street  and  that 
the  impact  knocked  the  deceased  8  or  10  feet;  that  when 
appellant  applied  the  brakes  approaching  the  intersection, 
he  was  not  able  to  stop  the  car  before  he  turned;  that 
appellant  was  driving  about  15  miles  per  hour,  the  lights 
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on  his  car  burning. 

From  a  reading  of  the  foregoing  recitation  of 
the  evidence  of  the  eye-witnesses  in  question,  which 
in  substance  was  all  that  was  offered  or  received  as 
to  what  happened  at  the  time  and  place  of  the  occurrence 
in  question,  it  becomes  apparent  that  the  questions  in- 
volved in  the  litigation  are  negligence  on  the  part  of 
the  appellant,   proximate  cause,  and  due  care  and  caution 
on  the  part  of  appellee's  deceased.   These  are  questions 
of  fact  for  the  jury's  determination  under  proper  in- 
structions of  the  court  as  to  the  law.   Assuming  that  the 
jury  was  properly  instructed  as  to  lav;,  whatever  con- 
clusion the  jury  reached,  a  court  would  not  be  able  to 
say  as  a  matter  of  law  that  the  conclusion  was  contrary 
to  the  manifest  weight  of  the  evidence,  whether  that  ver- 
dict was  for  the  plaintiff  or  the  defendant.   Reasonable 
minds,  from  the  evidence  in  the  case,  could  well -differ 
whether  to  find  for  the  plaintiff  or  defendant.   This 
court  having  reached  this  conclusion,  it  disposes  of  the 
issues  raised  that  the  verdict  of  the  jury  is  contrary  to 
the  manifest  weight  of  the  evidence. 

We  come  now  to  a  discussion  of  the  alleged  error  by 
the  giving  of  Instruction  No.  3,  heretofore  set  out  in 
full. 

The  lav/  is  well  settled  that  where  an  instruction 
directs  a  verdict  for  either  party  or  amounts  to  such  a 
direction,  then  in  such  case  it  must  necessarily  contain 
all  the  facts  which  will  authorize  the  verdict  directed 
(Hanson  vs.  Trust  Co.  of  Chicago,  330  111.  194,)  From 
this  principle  of  lav/  must  be  determined  whether  or  not 
Instruction  No.  3  is  erroneous,  requiring  a  reversal  of 
the  case.   Negligence,  proximate  cause,  and  due  care  are 
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all  questions  of  fact  for  the  jury  to  determine,  and 
it  is  not  for  courts  to  take  the  questions  from  it 
and  declare  if  certain  facts  exist,  negligence  is 
established,  or  that  a  certain  result  is  proximately 
caused  by  the  negligence,  or  that  certain  facts  do  or 
do  not  constitute  due  care  (Pennsylvania  Ins.  Co.  v. 
Frana,  112  111.  398,  UOU;   Myers  v.  I.  &  St.  L.  Ry.  Co., 
113  111.  386,  389;  City  of  LaSalle  v.  Kostka,  190  111. 
130,  138-139;   Pennsylvania  Co.  v.  McCaffrey,  173  111. 
169,  175;  C.  &  N.  W.  Ry.  Co.  v.  Hausen,  166  111.  623, 
628)  . 

The  instruction  complained  of,  appellee's  Uo.  3, 
told  the  jury  that  if  they  believe  from  the  preponderance 
of  the  evidence  that  the  defendant  saw  plaintiff's  in- 
testate standing  in  East  Broadway  at  the  place  of  the 
accident  in  time  to  have  warned  plaintiffs  intestate 
of  the  approach  of  his  automobile,  and  in  time  to  have 
stopped  said  automobile  and  thereby  avoid  the  accident, 
and  that  the  defendant  did  not  warn  plaintiff's  intestate 
of  the  approach  of  his  automobile  and  did  not  stop  same 
before  striking  plaintiff's  intestate,  they  should  find 
the  issues  in  favor  of  the  plaintiff  if  they  further 
believed  from  the  evidence  that  at  and  immediately  prior 
to  the  accident,  plaintiff's  intestate  was  in  the 
exercise  of  due  and  ordinary  care  and  caution  for  his 
safety.   A  cursory  reading  will  show  that  this  In- 
struction peremptorily  directed  a  verdict  without  re- 
quiring the  jury  to  determine  whether  the  failure  of 
the  appellant  to  see  appellee's  intestate  in  time  to 

have  warned  him  of  the  approach  of  his  automobile  and 
in  time  to  have  stopped  his  automobile  and  avoid  the 
accident,  was  due  to  negligence.   It  further  told  the 
jury  in  effect  that  if  appellant  saw  the  decec-ed  in 
time  to  have  stopped  his  automobile  and  avoid  the 
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accident  and  that  he  did  not  do  so,  that  such  acts 
constituted  negligence  proximately  causing  the  injuries 
and  death  in  question.   As  to  whether  such  failure  to 
warn  or  failure  to  stop  constituted  negligence,  were 
questions  of  fact  under  the  lav;  to  be  submitted  to  the 
jury  for  decision.   If  appellant  saw  the  deceased 
standing  in  Broadway  before  the  occasion  in  question, 
it  was  his  duty  to  use  reasonable  care  not  to  injure 
him,  and  such  reasonable  care  could  have  consisted  of 
other  things  besides  warning  and  besides  not  stopping, 
notwithstanding  warning  and  stopping  may  have  been  one 
way  of  avoiding  the  occurrence  in  question.   Wo  where 
in  the  Instruction  does  it  require  that  the  negligence, 
if  any,  must  also  be  the  proximate  cause  of  the  injury 
in  order  to  sustain  a  cause  of  action. 

The  judgment  of  the  Circuit  Court  of  Madison  County 
is  therefore  reversed  and  the  cause  remanded  with  in- 
structions to  the  trial  court  to  grant  the  appellant's 
motion  for  new  trial. 

REVERSED  AID  REkAKDED . 

Abstract 
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Bart ley,  J. 

This  case  brings  to  the  court  an  appeal  from  two 
judgments  entered  in  the  Circuit  Court  of  St.  Clair  County  in  two 
cases  which  were  consolidated  for  trial  in  that  court.   One  of 
these,  Joseph  Then  vs.  Bernard  Schaefer,  originated  in  a  Justice 
of  the  Peace  Court.   It  was  filed  in  the  Justice  Court  on  July  14th, 
1944,  and  resulted  on  August  17th,  1944,  in  a  judgment  in  favor  of 
the  defendant,  Bernard  Schaefer,  and  against  the  plaintiff,  Joseph 
Then,  for  costs  of  suit.   The  case  was  then  appealed  to  the  Circuit 
Court  of  St.  Clair  County.   The  other  case  being  the  one  of  Bernard 
Schaefer  vs.  Margaret  Then,   was  filed  in  the  Circuit  Court  of  St. 
Clair  County  on  August  9,  1944.   The  two  cases  arose  from  the  same 
automobile  collision  and  by  order  of  the  Circuit  Court,  were  con- 
solidated and  tried  together  before  a  jury  on  Novemb'er  14,  1944. 
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For  some  unexplained  reason,  when  the  cases  were  tried  in  the 
Circuit  Court,  the  case  of  Joseph  Then  against  Bernard  Schaefer  was 
treated  by  all  parties  and  was  tried  as  if  Margaret  Then  was  the 
plaintiff  in  the  case.   No  point  is  made  as  to  this  by  either  side, 
and  as  before  stated,  all  parties,  including  the  court,  acquiesced 
in  the  mistake. 

The  jury  returned  a  verdict  finding  the  defendant- 
appellant,  Bernard  Schaefer,  guilty  on  the  claim  of  Margaret  Then 
(should  be  plaintiff -appellee,  Joseph  Then)  and  assessed  plaintiff's 
damages  at  $50.00. 

The  other  verdict  returned  by  the  jury  found  the  de- 
fendant-appellee, Margaret  Then,  not  guilty  as  to  the  claim  of 
Bernard  Schaefer,  plaintiff-appellant. 

On  the  same  day  that  the  verdicts  of  the  jury  were  re- 
turned, the  court  entered  judgment  in  favor  of  Margaret  Then  and 
against  plaintiff,  Bernard  Schaefer,  in  bar  of  the  action  and  for 
costs  of  suit,  and  also  entered  judgment  in  favor  of  Margaret  Then 
and  against  Bernard  Schaefer  for  $50.00  and  costs  of  suit.   This 
latter  judgment  should  properly  have  been  in  favor  of  Joseph  Then, 
but  inasmuch  as  none  of  the  parties  raa.de  or  do  make  any  issue  as  to 
this,  and  all  having  acquiesced  in  the  error,  no  further  reference 
will  be  paid  relative  thereto,  but  the  issues  will  be  treated  as  if 
this  judgment  were  in  favor  of  Joseph  Then. 

The  claim  of  Joseph  Then  was  solely  for  property 
damage  to  his  automobile,  which  was  being  driven  at  the  time  of  the 
occurrence  in  question  by  his  wife,  Margaret  Then.   The  complaint  of 
Bernard  Schaefer  against  Margaret  Then,  in  addition  to  claiming 
property  damage  to  his  automobile,  also  alleged  damages  for  per- 
sonal injuries  alleged  to  have  been  received  by  the  plaintiff  and 
defendant-appellant,  Bernard  Schaefer.   Motions  for  judgment  not- 
withstanding the  verdict  and  for  a  new  trial  were  each  filed  by  the 
plaintiff  and  defendant-appellant,  Bernard  Schaefer,  and  each  were 
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overruled  by  the  court. 

The  errors  assigned  and  argued  by  the  plaintiff  and 
defendant-appellant,  Bernard  Schaefer,  as  to  why  the  judgment  of 
the  court  should  be  reversed,  are  that  the  court  erroneously  gave 
appellees'  Instruction  Lie.  1,  which  pertained  to  which  automobile 
has  the  right  of  way  at  an  intersection;  that  the  court  should 
have  directed  a  verdict  in  favor  of  the  defendant-appellant  as  to 
the  claim  of  the  plaintiff-appellee,  Joseph  Then;  and  that  the  ver- 
dict is  inconsistent  with  the  proof  and  unsupported  by  the  evidence 
wherein  it  awards  &50.00  damages  in  favor  of  plaintiff -appellee  and 
against  defendant-appellant,  whereas  it  is  claimed  the  proof  shows 
the  damages  to  plaintif f -appellee' s ,  Joseph  Then's,  car  to  have 
been  &252^67. 

The  accident  in  question  occurred  on  the  5th  day  of 
July,  1944,  at  or  about  2:30  in  the  afternoon,  at  the  intersection 
of  Sixth  and  State  Streets,  in  the  City  of  East  St.  Louis.   Sixth 
Street  runs  north  and  south,  is  paved,  and  is  about  40  feet  in 
width.   State  Street  extends  east  and  west,  is  paved,  and  is  about 
60  feet  in  width.   State  Street  is  a  through  or  stop  street,  pro- 
tected by  stop  signs  requiring  motorists  to  stop  before  entering 
it,  and  such  signs  were  along  either  side  of  the  street  at  Sixth 
Street  at  the  time  of  the  accident  in  question.   Plaintiff  and 
defendant-appellant  was  driving  north  on  Sixth  Street,  approaching 
State  Street,  and  defendant-appellee,  Margaret  Then,  was  driving 
her  husband's,  Joseph  Then's,,  automobile  west  on  State  Street  just 
before  and  at  the  time  of  the  accident  in  question.   From  there  on, 
the  proof  is  in  the  main  conflicting.   According  to  the  testimony 
of  the  plaintiff  and  defendant-appellant,  upon  reaching  the  inter- 
section of  Sixth  and  State  Street,  he  brought  his  automobile  to  a 
stop  at  the  south  curb  line  of  State  Street.   He  explained  that  the 
reason  he  stopped  at  this  particular  point  was  that  there  is  a 
building  on  that  corner  which  obstructs  the  vision  to  the  right, 
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and  for  that  reason,  it  is  necessary  to  stop  at  the  curb  line  in 
order  to  be  able  to  look  east  on  State  Street.   He  testified 
further,  that  at  the  tine  he  stopped,  there  was  no  traffic  from  his 
left,  and  the  only  traffic  approaching  from  the  right  was  the  auto- 
mobile driven  by  defendant-appellee,  Margaret  Then,  which  auto- 
mobile was  at  that  time,  approximately  300  feet  ease  of  the  inter- 
section; that  he  started  to  cross  State  Street  in  low  gear  at 
about  10  miles  per  hour,  and  that  the  front  end  of  his  car  was 
even  with  the  curb  line  on  the  north  side  of  State  Street  when  he 
was  hit  and  turned  over.   How  many  times  the  car  turned  over,  he 
does  not  know.   He  further  testified  that  he  did  not  know  any- 
thing about  the  movement  of  the  automobile  driven  by  defendant- 
appellee,  Margaret  Then,  any  more  after  he  started  to  cross  the 
street;   that  he  looked  no  more  to  the  east;  that  he  did  not  know 
how  fast  she  was  driving,  and  that  he  looked  again  to  the  west 
and  saw  no  cars  coming  from  that  direction. 

Lillian  Ann  Tourville  was  called  as  a  witness  by 
plaintiff  and  defendant-appellant  and  testified  that  at  the  time 
of  the  accident  in  question,  she  was  walking  north  on  Sixth  Street, 
north  of  State  Street,  and  looked  back  to  see  if  her  children 
were  coming,  and  saw  the  two  cars  in  question;  that  appellant's 
was  coming  north  on  Sixth  Street  and  the  other  car  was  going 
west  on  State  Street;  that  when  she  first  saw  the  northbound  car, 
it  was  in  the  middle  of  the  street  and  was  almost  across  the 
intersection  before  the  westbound  car  reached  it;  that  the  west- 
bound car  was  going  at  least  40  or  45  miles  per  hour;  that  she 
first  saw  the  car  when  it  was  about  a  half  a  bloci:  away  on  State 
Street,  which  is  a  distance  of  about  300  feet,  and  that  it  was 
then  going  about  45  miles  per  hour. 

Defendant-appellee,  Margaret  Then,  testified  that  she 
was  driving  about  15  or  20  miles  per  hour  when  she  approached  the 
intersection  of  Sixth  and  State  Streets;  that  between  blocks  she 
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drove  about  20  or  25  miles  per  hour;  that  she  had  cone  from  home 
and  was  going  to  a  doctor's  office;  that  there  were  riding  with 
her  two  nuns  that  she  had  picked  up  on  the  street  to  give  a  ride; 
that  she  looked  to  the  left  when  she  reached  the  intersection  of 
Sixth  and  State  Street  and  did  not  see  appellant's  car,  and  that 
she  saw  it  for  the  first  time  when  it  was  about  3  feet  from  her 
car  traveling  about  35  miles  per  hour,  and  that  she  could  not  say 
whether  it  made  a  stop  at  the  intersection;  that  appellant's  car 
glanced  off  hers,  relied  over,  going  to  Sixth  Street  and  rolled 
over  against  the  northwest  corner  of  Sixth  Street  and  that  the 
right  hand  side  of  appellant's  car  struck  her  car  at  the  left  hand 
side  front  along  about  the  door  of  appellant's  car. 

Harry  Wall,  a  police  sergeant,  testified  to  the 
location  of  the  cars  after  the  accident;  that  Mrs.  Then's  car  was 
practically  in  the  center  of  the  intersection,  facing  north,  and 
that  Schaefer's  car  was  over  on  the  northwest  curb  on  Sixth  Street, 
on  its  side. 

The  two  nuns  riding  with  Mrs.  Then  were  each  called 
as  witnesses.  They  testified  that  they  were  not  acquainted  with 
rates  of  speed  but  that  Mrs.  Then  was  not  driving  fast. 

Photographs  of  the  automobiles  after  the  accident  were 
offered  in  evidence  as  were  photographs  showing  the  street  inter- 
sections . 

The  damages  to  appellant's  car  were  repaired  at  a  cost 
of  $68^  .04. .   He  received  contusions  about  his  head  and  nose,  left 
arm  and  wrist,  and  abrasions  on  his  face  and  arms  and  other  parts 
of  his  body,  and  that  he  incurred  doctor  bills  up  to  the  time  of 
the  trial  of  the  case  of  $112.00. 

The  automobile  driven  by  defendant-appellee,  Margaret 
Then,  was  repaired  at  a  cost  of  $252.67.   She  testified  that  the 
repairs  were  all  made  necessary  by  the  collision  in  question. 


The  Instruction  complained  of  by  appellant  is  as 
follows : 

"The  Court  instructs  the  Jury  that  under  the 
statutes  of  the  State  of  Illinois  where  two 
automobiles  approach  the  intersection  of  two 
streets  at  or  about  the  same  time,  the  auto- 
mobile to  the  driver's  right  has  the  right  of 
way. " 

It  will  be  noted  that  the  Instruction  is  in  sub- 
stantially the  same  language  as  that  of  the  statute  pertaining 
to  right  of  way  at  intersections,  with  the  exception  that  it  re- 
quires the  automobiles  to  approach  the  intersection  "at  or  about 
the  same  time". 

Instructing  a  jury  in  the  language  of  a  statute  is 
not  error.  It  was  so  held  in  the  case  of  Llinnis  vs.  Friend,  360 
111.  328,  where  on  page  338,  the  court  said: 

"Complaint  is  made  of  the  40th  instruction 
given  on  behalf  of  the-  city  of  Chicago.   It  is 
in  the  language  of  paragraph  U   of  suction  33 
of  the  Motor  Vehicle  act,  (Cahill's  Stat.  1933, 
p.  1893;  Smith's  Stat.  1933,  p.  2515;)   which 
gives  the  right  of  way  'in  all  cases'  to  fire 
department  vehicles.   Instructing  the  jury  in 
the  words  of  the  law  itself  should  not  be  pro- 
nounced error." 

In  the  case  of  Lomax  vs.  Brooks,  315  111.  App .  567, 
this  court  (Appellate  Court  of  Illinois,  Fourth  District,  on  page 
576,  said: 

"It  is  finally  contended  that  the  court 
committed  error  in  giving  defendant's  in- 
struction, number  one.  A  careful  reading 
of  this  instruction  discloses  that  it  is  an 
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instruction  that  did  not  direct  a  verdict, 
and  is  an  instruction  in  the  language  of  the 
lav;  itself.   Where  an  instruction  is  given 
in  the  language  of  a  statute  which  is  per- 
tinent to  the  issues,  it  must  be  regarded  as 
sufficient.   Laying  down  the  lav;,  in  the 
words  of  the  lav;  itself,  ought  not  to  be 
pronounced  error  (Deming  v.  City  of 
Chicago,  ,321  111.  341;  Minnis  v.  Friend, 
360  ill.  328) ." 

In  the  case  of  Geschwindner  vs.  Corner,  222  111.  App. 
417,  this  court  (Appellate  Court  of  Illinois,  Fourth  District)  ap- 
proved an  instruction,  in  the  language  of  an  ordinance,  which  was 
in  turn  in  the  language  of  the  statute  pertaining  to  right  of  way 
at  intersections. 

The  Supreme  Court,  in  the  case  of  Greene  vs.  I.7oonan, 
372  111.  286,  at  page  293,  when  it  had  under  consideration  an  in- 
struction having  to  do  with  the  statute  relating  to  right  of  way, 
said: 

"The  statute  as  to  right-of-way  is  clear." 
As  a  matter  of  fact,  the  Instruction  in  question  in- 
sofar as  it  related  to  the  statute  pertaining  to  right  of  way  at 
intersections,   was  not  applicable  to  the  case  in  hand,  because 
State  street  was  a  through  highway  with  stop  signs  erected  re- 
quiring those  entering  it  from  the  north  or  south,  to  come  to  a 
stop.   Traffic  passing  along  the  street,  whether  from  t-ha  left 
or  whether  from  the  right,  had  the  right  of  way  over  traffic 
entering  the  street  from  the  south  or  from  the  north.   It  does  not 
appear  from  the  evidence  whether  the  thorough-fare  was  a  through 
street  as  being  designated  by  the  Department  of  Public  Works  and 
Buildings  of  the  State,  or  whether  it  was  such  by  reason  of  desig- 
nation by  the  City  of  East  St.  Louis  in  pursuance  of  Section  86  of 
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Article  12  of  the  Motor  Vehicle  Act.   In  either  event  however,  the 
rules  of  law  would  be  the  same,  and  the  appellant,  upon  entering 
State  Street,  would  be  required  to  stop,  and  regardless  of  direction 
give  the  right  of  way  to  vehicles  upon  State  Street. 

The  Instruction  questioned  in  this  case  placed  no  more 
stringent  duty  on  the  appellant  than  would  have  an  instruction  per- 
taining to  the  law  as  related  to  the  duty  of  motorists  entering  a 
through  highway  where  stop  signs  had  been  erected  under  the 
statute  or  proper  local  authority.   Nor  do  we  sue  where  the  jury 
could  have  been  misled  by  the  instruction  in  the  form  it  was  in, 
under  the  facts  in  this  case.   We  therefore  hold  that  there  was  no 
error  in  the  giving  of  the  Instruction  in  question. 

As  to  the  alleged  error  that  the  court  should  have 
directed  a  verdict  for  the  appellant  as  defendant  to  the  claim  of 
Joseph  Then,  the  law  is  so  well  settled  that  it  would  be  idle  to 
cite  authorities.   Where  there  is  evidence  in  the  record  fairly 
tending  to  support  the  position  of  the  plaintiff,  the  case  must  be 
submitted  to  the  jury.    All  that  the  evidence  tends  to  prove  and 
all  just  inferences  to  be  drawn  from  it  in  plaintiff's  favor  must 
be  conceded  to  the  plaintiff.   The  credibility  of  the  witnesses, 
the  weight  of  the  testimony,  and  the  inferences  to  be  drawn  from 
facts  proven,  are  all  questions  for  the  jury  to  pass  upon,  and  not 
for  a  court  to  decide. 

From  a  reading  of  the  record,  and  from  the  recitation 
of  the  evidence  hereinbefore  set  out,  it  clearly  appears  that  the 
issues  involved  due  care  and  caution,  negligence  and  proximate 
cause,  which  were  all  questions  of  fact  to  be  passed  upon  ', 
by  the  jury.   The  jury  has  passed  upon  them  and  the  trial  court 
has  given  its  verdict  his  approbation  by  his  refusal  to  grant  a 
new  trial.   He  and  the  jury  were  in  the  best  positions  to  judge 
the  ultimate  facts  to  be  drawn  from  the  evidence  and  the  ultimate 
conclusions  to  be  reached  in  relation  thereto. 
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We  now  come  to  the  last  ground  urged  as  to  why  the 
case  should  be  reversed,  namely,  that  the  verdict  in  favor  of  the 
plaintiff-appellee  was  $50.00,  whereas  the  uncontradicted  evidence 
showed  that  the  damage  to  his  car  was  $252.67.   The  alleged  error 
is  without  merit  authorizing  a  reversal  of  the  case  inasmuch  as  it 
is  settled  lav;  in  Illinois  that  one  against  whom  a  judgment  has  been 
rendered,  cannot  be  heard  to  object,  upon  appeal,  that  the  judgment 
was  for  too  small  an  amount.   (Becker  vs.  People,  164.  111.  267; 
Moyers  vs.  Illinois  Central  Railroad  Co.,  197  111.  App.  179;  Smith 
vs.  Stilley,  136  111.  App.  602;  Uilderman  vs.  Pitts,  39  111.  App. 
416.) 

There  being  no  reversible  error  in  the  record,  the 
judgment  of  the  Circuit  Court  is  therefore  affirmed. 

AFFIRL'SD. 


Abstract. 
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SOL  R,  MAIKDf,  doing  business 
as  iialkin,  Gliek  and  .-alkin. 


Appellee, 


v. 


ARTHUR  AUGUST,  trading  as 
Preferred  Builders  of  Chicago, 
and  also  as  Arthur  August 
Lumber  and  Supply  Company , 
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ARTHUR  AUGUST,  trading  as 
Preferred  Builders  of  Chicago, 
and  also  as  Arthur  August 
Lumber  and  Supply  Company, 
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SOL  R.  MALKIN,  doing  business      ) 
as  Imlkin,  Gliek  and  Malkin,       ) 

Appellee ,     ) 

MfU  PRESIDING  JUSTICE  FRIEND  DELIVERED  OPINION  OF  THE  COURT, 

The  plaintiff,  Sol  R,  Malkin,  an  attorney  associated 

with  the  firm  of  Malkin,  Glick  and  Malkin,  brought  suit 

against  the  defendant,  Arthur  August,  trading  as  Preferred 

Builders  of  Chicago  and  also  as  Arthur  August  Lumber  and 

Supply  Company,  to  recover  attorney's  fees  for  services 

alleged  to  have  been  rendered  for  defendant,  and  also  to 

recover  monies  advanced  by  plaintiff  in  the  course  of 

litigation.  About  five  months  after  plaintiff  had  filed 

his  statement  of  claim  defendant  filed  a  counterclaim 

dorsanding  trial  by  jury  on  his  counterclaim.     Aftfts?  the 

cause  was  brought  to  issue,  defendant  obtained  several 

continuances  and  the  hearing  finally  was  set  for  a  day 

certain  with  the  admonition  of  the  court  that  no  further 

continuances  would  be  granted.  On  the  day  set  for  hearing, 

defendant  was  unable  to  proceed  with  evidence  in  support 

of  his  counterclaim  and  asked  to  be  nonsuited.  The  motion 
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*as  allowed  and  his  counterclaim  was  accordingly  dismissed. 
The  court  then  heard  the  case  without  a  jury  on  plaintiffs 
statement  of  claim  and  the  defendant's  answer  thereto,  and 
entered  judgment  for  plaintiff  in  the  sua  of  $2028.07  and 
costs.  Thereafter,  pursuant  to  the  issuance  of  an  execution 
on  the  judgment,  a  levy  was  made  on  an  interest  owned  by 
defendant  in  certain  real  estate,  but  the  amount  realized 
being  rather  inconsequential,  plaintiff  proceeded  to 
garnishee  defendant's  bank  account  and  secured  a  judgment 
against  the  garnishee  for  the  full  amount  of  the  balance 
of  the  judgment.  Defendant  appeals  both  from  the  judgment 
in  the  original  proceeding  and  the  garnishment,  and,  upon 
motion,  the  two  causes  were  here  consolidated  for  hearing. 
In  the  case  under  consideration  defendant  conceded 
on  oral  argument  that  the  only  questions  remaining  for 
determination  were  (1)  the  reasonableness  0f  the  plaintiffs 
charges  or  fees,  and  (2)  the  propriety  of  the  court  in 
trying  the  cause  without  a  jury  after  defendant  had  elected 
to  take  a  nonsuit  on  his  counterclaim.  Prior  to  the  hearing 
defendant  had  asked  for  and  obtained  several  continuances, 
and  the  matter  was  finally  set  specially  for  Hay  24,  1944 
and  on  that  day  was  continued  to  Hay   25,  1944.  Pendant's 
counsel  appeared  without  his  client  on  lay  25  and  again 
asked  for  a  continuance,  but  the  court  refused  to  grant 
his  request  and  plaintiff  thereupon  adduced  evidence  as 
to  the  services  rendered  and  monies  advanced  by  hia  on 
behalf  of  defendant,  his  former  client.  Defendant  failed 
or  refused  to  produce  any  counter vailing  proof  as  to  the 
reasonableness  of  plaintiff's  charges,  but  his  counsel  did 
participate  in  the  hearing  by  cross-examining  plaintiff  and 
one  of  his  witnesses,  a  fellow  lawyer  who  had  testified  as 
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to  the  value  of  plaintiff's  services.  At  the  conclusion  of 
the  hearing  the  court  indicated  that  in  the  absence  of  any 
defense  and  because  the  cross-examination  had  failed  to 
"break  down  the  witness'  testimony,"  plaintiff  was  entitled 
to  recover  the  full  amount  shown  by  his  itemized  statement 
of  services.  Defendant  contends  that  the  amount  of  the 
judgment  is  excessive  and  argues  that  neither  the  trial 
court  nor  the  reviewing  court  is  limited  exclusively  to 
the  testimony  of  the  plaintiff  and  a  fellow-attorney  as  to 
the  reasonableness  of  plaintiff's  fees,  but  is  duty-bound 
to  examine  and  consider  the  record  in  the  light  of  its  own 
experience  and  determine  what  a  reasonable  fee  would  be. 
The  law  of  the  case  presents  little  difficulty.  In  con- 
sidering the  advisory  effect  of  testimony  of  fellow-attorneys 
on  the  value  of  services,  opinions  are  receivable  and  entitled 
to  due  weight,  but  it  has  been  frequently  held  that  the  courts 
are  well  qualified  to  form  independent  judgments  on  such 
questions,  and  it  is  their  duty  to  do  so.  In  ileMannomy  v., 
C.  P.  &;  V.  R.  R.  Co..  167  111.  497,  the  court  made  the  ob- 
servation that  "It  is  the  duty  of  the  courts  to  see  that 
due  regard  is  given  to  the  rights  and  interests  of  clients, 
and  that  their  decrees  do  not  represent  mere  extravagant 
opinions  of  friendly  attorneys  as  to  what  would  be  j&st  and 
proper  in  a  given  case,"  In  Gilbert  v.  Lloyd.  170  111*  App. 
436,  the  court  said  that  rtIn  passing  upon  decrees  based  on 
the  findings  of  chancellors  the  appellate  courts  have 
frequently  substituted  their  mm  opinions  for  those  of  the 
chancellor  and  the  witnesses,"  and  cited  cases  holding  that 
such  independent  judgment  had  been  exercised  to  the  extent 
of  fixing  the  precise  fees  to  be  allowed  in  many  cases* 

The  amount  of  the  judgment  in  this  case  is  predicated 
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entirely  upon  the  statement  of  services  rendered.,  to  which 
Plaintiff  testified,  showing  that  fro*  Member  26,  1940 
to  Jul7  21,  1942  plaintiff  had  devoted  some  120  hours  to 
the  so-called  "Kirby"  case  and  additional  time  to  other 
matters,  and  he  and  a  fellow-attorney  witness  testified 
that  by  reason  of  plaintiff »«  experience  and  length  of 
practice  his  time  was  reasonably  worth  $15.00  an  hour, 

e  find  no  fault  with  the  hourly  or  per  die*  value  of 
Plaintiff^  services  as  an  attorney,  but  after  ,  careful 
examination  of  the  various  items  included  m  Ms  statement, 
we  have  reached  the  conclusion  that  as  to  some  of  them,  the 
time  devoted  to  routine  matters  was  excessive.  For  example, 
in  several  instances  plaintiff  claims  that  he  spent  from  one 
to  two  hours  in  answering  letters  and  communications  from 
other  counsel  in  the  Urby  litigation  which  appear  to  be 
largely  matters  of  routine,-  that  he  devoted  ten  hours  to  an 
examination  of  the  complaint  and  filing  his  appearance  on 
behalf  of  defendant,  twenty-eight  hours  to  the  study  and 
preparation  of  law  necessary  to  prepare  a  motion  to  dismiss 
the  complaint  and  to  transfer  it  to  law  instead  of  chancery, 
and  twenty-one  hours  to  the  preparation  of  a  complaint  to 
foreclose  a  mechanics  lien  in  Du  Page  County.  From  our 
examination  of  the  record  we  are  convinced  that  $1500.00 
would  have  been  a  reasonable  fee  for  plaintiffs  services. 
The   only  other  question  presented  in  this  cause  is 
whether  the  court  erred  in  denying  defendant  trial  by  jury 
in  the  hearing  of  the  complaint.  As  heretofore  stated, 
defendant  did  not  appear  and  was  not  prepared  to  submit 
any  evidence  in  support  of  his  counterclaim,  and  therefore 
elected  to  take  a  nonsuit;  whereupon  his  counterclaim  was 
dismissed,  ffo  jury  demand  was  made  by  plaintiff,  and 
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defendant's  demand  for  trial  by  Jury  on  his  counterclaim 
was  made  about  five  ,on,hs  after  the  original  statement  of 
claim  «B  med.  ^Ua^r^.  Jacobs,  316  111.  ^  191f 
appears  to  be  in  point  on  this  question,  mt  was  there 
instituted  by  plaintiff  against  defendant  for  damages  sus- 
tained  through  the  coliision  of  two  automobiles.  Jacobs 
the  defendant,  filed  his  motion  »  strike  the  complaint  on 
mm  5th  without  demanding  a  trial  by  Jury.  Five  days 
later  he  filed  his  counterclaim,  and  for  the  first  time 
demanded  a  trial  by  Jury.  The  trial  court  heard  the  cause 
without  a  jury  and  the  matter  was  affirmed  on  appeal.  The 
court  said:  "Jacobs  contends  the  court  erred  in  denying 
Mm  a  jury  trial  on  the  hearing  of  the  complaint  a,  amended. 
It  will  be  noted  that  he  filed  his  motion  to  dismiss  on 
June  5th,  which  amounted  to  a  general  appearance.  Be  did 
not  file  any  Jury  demand  until  June  loth,  which  was  five 
days  after  he  had  entered  such  general  appearance  by  filing 
the  motion  to  dismiss.  Section  64  of  the  Civil  Practice 
Act  (ch.  110,  111.  Rev.  Stat.  [Jones  111.  stats.  Ann. 
104.064]),  provides  that  <A  defendant  desirous  of  a  trial 
by  Jury  shall  make  such  demand  and  file  the  same  at  the  time 
of  filing  his  appearance?  otherwise  such  party  shall  be 
deemed  to  have  waived  a  Jury. « «   Sea  m  addition  to  the 
provisions  of  section  64  of  the  Civil  Practice  Act,  rule  % 
of  the  Municipal  Court  of  Chicago,  which  provides  in  effect 
that  where  defendant  desires  trial  by  Jury  he  must  file 
such  demand  at  the  time  he  enters  his  appearance,  and  also 
'^^^^^M^AomB-JSLy^l^ter^on,   300  111.  <iF?#  £§£, 
For  the  reasons  indicated  the  Judgment  of  the 
anicipal  court  is  reversed  and  Judgment  is  entered  here 
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in  favor  of  plaintiff  for  the  sum  of  $1500  am  cost,. 
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SoL  R.  MALKBT-  doing  business 
as  Malkin,  Glide  and  Malkin, 

Appellee, 

v. 
ARTHUR  AUGUST,  trading  as  \       AWBA1  **"* 

Lumber  and  Supply  Company,  J   0P  CHTC4G0. 

Appellant,   ) 


) 


CONTINENTAL  ILLINOIS  NATIONAL 

BANK  AMD  TRUST  COMPANY*  a  ) 

corporation, 

Garnishee.   ) 
MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  OPINION  OP  THE  COURT* 

This  appeal  is  consolidated  with  case  No.  43314, 
wherein  judgment  in  favor  of  plaintiff  for  $2028.07  Has 
reversed  and  judpient_entered  here  in  his  favor  for 
U$Xum   and  costs.  The  facts  are  sufficiently  set 
forth  in  that  opinion,  filed  concurrently  herewith,  so 
that  they  need  not  be  repeated  here. 

This  appeal  involves  the  validity  of  a  garni sh- 
ment  proceeding  instituted  after  judgment  was  obtained 
in  cause  No.  43314*  On  oral  argument  defendant's  counsel 
conceded  that  if  plaintiff  was  entitled  to  judgment,  "the 
garnishment  case  falls,"  and  no  argument  whatever  was 
made  with  respect  to  the  validity  of  the  garnishment  pro- 
ceeding. Judgment  having  been  entered  for  plaintiff,  the 
validity  of  the  garnishment  judgment  need  not  be  further 
considered.  However,  in  order  to  make  the  judgment  in 
garnishment  conform  to  the  reduced  amount  of  the  principal 
judgment,  the  garnishment  judgment  is  reversed  and  judg- 
ment entered  here  in  garnishment  in  favor  of  plaintiff 
in  the  sum  of  $1,424.50  (which  represents  the  difference 
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mmm  ^1500.00  a«<i  u^j^  an  aiaount  ,lready  00llceted 

by  plaintiff  as  the  result  of  the  sale  of  an  interest 
omed  by  defendant  in  certain  real  estate),  plus 
interest  r.t  %   from  my  25,  1944  to  date,  and  costs. 

jfgmw  za  8     i      m  reversed 

■:,  of 

SJSP?  1424,^0,   PLUS 

2  *  25,   1944 

TO   DATE,   AED  C03IS#  *      ' 

canlan  and  Sullivan,  JJ,,  concur. 


5I5S£  iQdaiuVl  XBisns-D  ee.8D 


, 


, 


-2- 


bet^een  $1500.00  and  $?£»5&i  an  amount  already  collected 
by  plabiUff  as  the  result  of  the  sale  of  an  interest 
o?med  by  defej^dant  in  certain  real  estate),  plus 
interest  at  %  frola. September  25,  1944  to  date,  and 
costs. 

Judgment  in  gaJ&iishisent  reversed 

AK0  JWDWmt  I  IN-,  FAVOR  OF 

PLAINTIFF  FOR  S1424.5&VFLUS 
*     INTEREST  AT   ^  FROM  SEPr^SR   2$, 
1944  TO  DATE,   AND  COSTS. 


Seanlan  and  Sullivan,  JJ.,  concur, 
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PATRICK  H.  McCORMACK,  ) 

Appellee,        ) 

v. 


APPEAL  FROM  SUPERIOR 
COURT  OP  COOK  COUNTY. 


THOMAS  J.  FRIEL  and  CHARLK0 
C.  RKNSHAW,  as  Trustees,  etc., 
et  al,,  doing  business  as 
CHICAGO  SURFACE  LIKES, 

Appellants.      ) 

W.   JUSTICE  SCANLAK  DELIVERED  THE  OPINION  OF  THE  COURT. 
An  action  to  recover  damages  for  injuries  sustained 
by  plaintiff  when  he  fell  in  a  street  car  on  February  VJ, 
1942.  A  jury  returned  a  verdict  for  $7,500  and  defendants 
appeal  from  the  judgment  entered  upon  the  verdict. 

Defendants  strenuously  contend  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence  and  that, 
therefore,  the  trial  court  erred  in  refusing  to  grant 
them  a  new  trial.  Plaintiff's  theory  of  fact  is  that  he 
boarded  the  front  end  of  a  Madison  street  car  at  the 
southwest  corner  of  iiadison  and  Dearborn  streets  and  paid 
his  fare  to  the  conductor;  that  as  he  did  so  he  glanced 
ahead  and  saw  an  unoccupied  seat  about  six  or  seven  feet 
fro®  where  he  was  standing;  that  he  then  proceeded  rearward 
"holding  on  the  back  of  the  seat,  and  finally  when  I  got  to 
the  seat  just  in  front  of  the  unoccupied  seat,  I  retained 
my  hold  on  the  seat  and  prepared  myself  to  sit  down,  and 
just  as  I  was  ready  to  sit  down,  a  terrible  jerk  occurred 
that  threw  me  ten  feet  *  *  *  and  I  landed  right  in  the  back, 
at  the  extreme  end  of  the  car";  that  the  jerk  broke  his  hold 
on  the  seat;  that  when  the  jerk  took  place  the  ear  was 
"maybe  fifty  feet  on  Dearborn"  going  south;  "maybe  seventy- 
five  feet";  that  the  car  started  to  move  as  soon  as  he  got 
on  it  and  had  turned  the  corner  into  Dearborn  street  when  he 
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reached  the  conductor,*  that  the  unoccupied  seat  that  he 
saw  was  about  six  or  seven  seats  from  where  he  stood  when 
he  paid  his  fare;  that  he  was  lying  on  the  floor  of  the  car 
at  least  fifteen  minutes  when  the  policemen  carried  him  to 
an  atibulance  and  took  him  to  Mercy  hospital.  Defendants' 
theory  of  fact  is  that  after  plaintiff  boarded  the  street 
car  on  2£adison  street  and  had  paid  his  fare  trio  street  ear 
continued  to  stand  at  Madison  and  Dearborn  streets  until 
the  traffic  light  changed*  that  plaintiff  seated  himself  in 
the  street  car;  that  the  street  car  went  around  the  curve  at 
Madison  and  Dearborn  streets  and  proceeded  south  on  Dearborn 
street  without  any  jerkin?  or  unusual  notion  and  at  ordinary 
speed  to  the  stopping  place  on  Dearborn  street  at  Monroe, 
where  it  stopped  and  discharged  and  took  on  passengers;  that 
the  car  then  started  up  and  proceeded  around  the  curve  from 
Dearborn  street  into  Monroe  street  without  any  jerking  or 
unusual  motion  and  at  ordinary  speed*  that  while  the  street 
car  was  making  this  turn  plaintiff  got  up  fron  his  seat  and 
undertook  to  walk  to  another  seat  when  he  lost  his  balance 
and  fell  without  any  negligence  on  the  part  of  defendants; 
that  nothing  happened  to  plaintiff  as  the  car  proceeded  from 
Madison  street  to  Monroe  street;  that  after  plaintiff  fell 
the  street  car  was  placed  on  a  dead  track  at  LaSalle  street, 
v/here  the  police  placed  plaintiff  on  a  stretcher,  carried 
him  to  an  ambulance,  and  took  him  away  to  the  hospital. 
Plaintiff  was  seventy-six  years  of  age  at  the  time  of  the 
accident.  He  had  been  for  years  a  dining  car  steward  but 
had  retired  from  work  about  four  and  one-half  years  before 
the  accident.  Plaintiff's  theory  of  fact  is  supported  by 
his  testimony  alone.  Six  witnesses  supported  the  theory  of 
fact  ©f  defendants  and  three  of  them  appear  to  be  entirely 
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disinterested  witnesses.  Counsel  for  plaintiff,  in  a  strained 

'ort  to  justify  the  verdict,  are  forced  to  argue:  "There 
are  undisputed  physical  facts,  gravity,   omentum,  inertia, 
impetus,  acceleration,  -  silently,  relentlessly,  testifying 
for  the  plaintiff ;  hard  facts,  convincing  facts,  corroborating 
the  plaintiff,  disputing,  denying,  and  destroying  defendants' 
evidence."  .  e  are  firm  believers  in  the  jury  system  and  are 
in  full  accord  with  the  rule  stated  by   the  Supreme  court  in 
£§0£l£_Xs_He£lsch,  3^1  111.  44>$$   468,  that  "The  utmost  caution 
should  be  exercised  not  only  by  the  trial  courts  but  by  the 
reviewing  courts  to  uphold  the  sanctity  of  the  trial  by  jury." 
'  o  are  satisfied,  however,  after  a  careful  analysis  of  the 
evidence,  that  the  verdict  of  the  jury  in  the  instant  case 
cannot  be  sustained.  In  weighing  the  evidence  we  were  bound 
to  consider  plaintiff's  uncorroborated  testimony  as  to  the 
manner  in  which  the  accident  occurred  in  the  light  of  Ms 
personal  interest  in  the  suit. 

Defendants  also  contend  that  the  court  erred  rtin  giving 
and  refusal  of  instructions;*'  that  plaintiff's  given  in- 
struction Ho,  3  vas  erroneous  in  that  it  limits  the  question 
of  due  care  to  the  conduct  of  plaintiff  "at  the  time  of  the 
injury."  The  instruction  was  a  mandatory  one  and  it  requires 
no  citation  of  authorities  to  support  defendants'  contention 
that  the  instruction  should  have  required  plaintiff  to 
exercise  reasonable  care  for  his  own  safety  at  the  time  of 
the  injury  and  just  prior  thereto.  Defendants  also  contend 
that  the  trial  court  erred  in  refusing  t©  give  their  in- 
struction Ho,  28,  This  instruction  reads  as  follows j  n28« 

While  the  jury  are  the  judges  of  the  credibility  of  the 

I 
witnesses,  they  have  no  right  to  disregard  the  testimony 

©f  an  unimpeached  witness  sworn  on  behalf  of  the  defendants 
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simply  because  such  witness  was  or  is  an  employee  of  the 
defendants,  but  it  is  the  duty  of  the  jury  to  receive  the 
testimony  of  such  witness  in  the  light  of  all  the  evi- 
dence, the  same  as  they  would  receive  the  testimony  of 
any  other  witness,  and  to  determine  the  credibility  of  such 
employee  by  the  same  principles  and  tests  by  which  they  deter- 
mine  the  credibility  of  any  other  witness. ■  Plaintiffs  con- 
tention that  this  instruction  was  covered  in  a  special  in- 
struction given  to  the  jury  by  the  court  is  without  merit. 
Plaintiff  also  contends  that  the  trial  court  was  justified 
in  refusing  to  give  the  instruction  upon  the  ground  that  it 
assumes  that  the  employee  of  defendants  was  unreached. 
we  have  always  considered  that  this  instruction,  a  so-called 
stock  instruction,  is  justly  subject  to  the  criticism  made 
by  plaintiff  but  it  has  been  approved  in  a  number  of  cases 
and  we  must  therefore  hold  that  the  instruction  should 
have  been  given. 

The   judgment  of  the  Superior  court  of  Cook  county  is 
reversed  and  the  cause  is  remanded  for  a  mm   trial. 

JUDGMENT  REVERSED  AND  CAUSE 
FJ;;  SERIAL  ' 

Friend,  P.  j.,  r.nd  Sullivan,  J.,  concur. 
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JOHN  PROCHASKA,  a  Minor,  by 

Charles  Prochaska,  his  Father 

and  Next  Friend,  and  PRA1K  L« 

FORREST,  JR.,  a  Minor,  by         )   APPEAL  FROM  SUPERIOR 


Frank  L,  Forrest,  his  Father 

and  Next  Friend,  )   COURT  OF  COOK  COUNTY, 


Appellants,   ) 


v, 


H,  ft*  DeCOSTA,  )   O  /W  »    • 

Appellee,     ) 

MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

A  personal  injury  suit  comnenced  against  the  following 
defendants:  National  Tea  Company,  a  corpora tionj  Provident 
Mutual  Life  Insurance  Company,  a  corporation;  City  of  Chicago, 
a  municipal  corporation!  Ida  G#  Swickel;  R,  V,  Lumley; 
Christiana  Lumley,  his  wife;  Helen  E.  O'Brien;  Louis  Magno; 
Frank  Chappel;  H,  A,  DaCosta;  Sam  Alexander,  doing  business 
Lake  Park  Ilarket,  and  Sam  Penner,  doing  business  as  Penner  Drug 
Company,  Sometime  prior  to  the  trial  plaintiffs  "settled"  their 
claims  against  the  National  Tea  Company;  Sam  Alexander,  doing 
business  as  Lake  Park  Market;  Louis  Magno;  Sam  Penner,  doing 
business  as  Penner  Drug  Company,  and,  perhaps,  other  defendants, 
Shen  the  case  was  called  for  trial  only  three  defendants  re- 
mained, viz:  City  of  Chicago,  Provident  Mutual  Life  Insurance 
Company  and  appellee,  H,  A,  DeCosta.  During  the  trial,  in 
some  way  not  shown  by  the  record,  City  of  Chicago  and  Provident 
Mutual  Life  Insurance  company  ceased  to  be  defendants.  The 
jury  returned  a  verdict  finding  defendant  H,  A,  DeCosta  guilty 
and  assessing  plaintiff  Frank  L,  Forrest,  Jr.'s  daiaages  at 
$2,200,  A  verdict  was  also  returned  finding  defendant  DeCosta 
guilty  and  assessing  plaintiff  .  ohn  Prochaska1 s  damages  at  the 
sum  of  1,700,  Three  interrogatories  were  submitted  to  the 
jury,  all  of  which  were  answered,   e  Will  later  refer  to  these 
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interrogatories.  Defendant  DeCosta  filed  a  suction  to  enter 
judgment  for  him  notwithstanding  the  verdicts  and  set  up 
eleven  grounds  in  support  of  the  motion.  It  is  only  necessary 
to  refer  to  the  eleventh  ground,  which  was  that  the  finding  of 
the  jury  as  to  interrogatories  one  and  two  were  inconsistent 
with  and  contrary  to  the  general  verdict.  The  trial  court  sus- 
tained the  motion,  set  aside  the  general  verdicts,  and  entered 
a  judgment  in  favor  of  defendant  and  against  both  plaintiffs, 
holding  that  the  said  special  findings  were  inconsistent  with 
the  general  verdicts  and  that  the  former  controlled  the  latter. 
The  court's  action  was  based  upon  Section  65  of  the  Civil 
Practice  Act.  Plaintiffs  appeal  from  the  judgment  entered. 

Plaintiffs'  original  complaint,  filed  January  5, 
1940,  alleged,  in  substance,  that  on  august  3,  1939,  defendants 
Helen  O'Brien;  E.  V.  Lumleyj  Christiana  Lueley,  his  wifej  Ida 
G»  Swickel;  H,  A.  Decostaj  Provident  Mutual  Life  Insurance 
Company,  a  corporation,  and  Frank  Chappel  owned,  operated, 
managed  and  controlled  certain  properties  on  Lake  Park  avenue 
and  on  44th  place,  "in  the  rear  of  which  there  was  a  large 
yard  abutting  on  the  alley  aforesaid,  and  so  connected  there- 
with that  it  was  not  possible  to  distinguish  where  the  yard 
ended  and  where  the  alley  beganr'|  that  'National  Tea  Company, 
a  corporation,  Louise  la.gno,  Sam  Alexander,  doing  business  as 
the  Lake  Park  Market,  and  Sam  Penner,  doing  business  as  the 
Penner  Drug  Company,  were  tenants  of  the  aforesaid  buildings nj 
that  "at  the  said  time  and  place,  the  plaintiffs,  being  children 
of  tender  years,  were  proceeding  down  the  alley  aforesaid,  a 
place  where  they  had  a  lawful  right  to  be,  when  a  pile  ©f 
debris  located  in  the  alley  aforesaid,  and  in  the  yard  afore- 
said, in  which  pile  of  debris  there  were  explosive  materials, 
exploded,  causing  injuries  to  the  plaintiffs  as  hereinafter 


■ 

t 

I 

I 


•: 


- 


Cqpce 


- 

r 

■ 

1 

-3- 

alleged",'  that  "it  then  and  there  became  and  was  the  duty  of 
all  these  defendants  to  so  keep  and  maintain  the  yard  and 
alley  aforesaid,  free  of  dangerous  and  destructive  agencies 
and  materials,  but  that  in  violation  of  such  duty,  these 
defendants  did  put  and  place,  permit  to  be  put  and  placed, 
and  did  keep  certain  destructive  and  explosive  agencies  and 
materials  in  the  said  pile  of  debris  in  the  alley  and  yard 
aforesaid";  that  "the  said  condition,  to-wit,  the  pile  of 
debris  containing  destructive  and  explosive  agencies  and 
materials  was  known  to  all  these  defendants,  or  by  the  exercise 
of  reasonable  diligence  could  have  been  known  to  them,  but  re- 
gardless of  their  duty  in  the  precise  ■■:,  these  defendants  wholly 
failed  and  neglected  to  remove  the  said  pile  of  debris  afore sail, 
or  in  any  other  way  to  fulfill  their  duty  to  persons  rightfully 
in  the  said  alley  and  yard  aforesaid";  that  "as  a  direct  and 
proximate  result  of  the  violation  of  their  duty  by  these  dsf end- 
ants  as  aforesaid,  and  in  consequence  thereof,  the  plaintiffs 
were  then  and  there  severely  hurt.'* 

The  evidence  showed  that  for  a  number  of  years  prior 
to  the  accident  in  question  the  yard  oa  vacant  lot  described  in 
the  complaint  had  been  used  as  a  dumping  place  by  many  people 
and  the  lot  was  always  covered  with  rubbish,  etc.;  that  the 
City  of  Chicago  when  it  cleaned  the  streets  made  a  practice  of 
dumping  all  sorts  of  garbage,  rubbish  and  other  stuff  there 
every  day.  In  his  opening  statement  to  the  jury  counsel  for 
plaintiffs  stated  that  he  would  show  that  the  City  of  Chicago 
made  a  practice  of  dumping  all  3orts  a    abase  and  rubbish  on 
the  vacant  lot.  Charles  Es38feasfca,  the  father  of  John  Prochas   . 
testified  that  the  City  had  dumped  rubbish  and  other  stuff  there 
ever  since  he  lived  In  the  neighborhood.  Tenants  of  the  building 
threw  rubbish,  etc.,  from  their  windows  upon  the  lot.  The 
parents  of  the  minor  plaintiffs  also  placed  rubbish  there. 
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On  Fay  17,  1$40,  the  National  Tea     .ay  took  the 
depositions  of  the  two  minor  plaintiffs;  attorneys  for  all  of 
the  parties  appearing  at  the  proceeding.  Frank  Forrest,  .Jr., 
then  testified  that  he  and  other  small  boys  had  been  in  the 

.bit  of  playing  in  the  yard  in  question;  that  on  the  day  of 
the  accident  he  and  John  Proehaska  were  walking  down  the  alley 
on  the  way  home  for  lunch  when  John  said,  "How  about  having  a 
pop  stand?"  and  that  he  (Frank)  said,  "0..K.";  that  they  saw  some 
boxes  that  the  National  Tea  had  thrown  out  and  they  went  and  got 
thein;  that  they  found  then  a  few  feet  from  the  wall  of  the 
National  Tea  Company;  that  they  intended  to  have  a  pop  stand  in 
his  back  yard;  that  the  man  at  the  National  Tea  told  them  they 
could  take  the  boxes  to  make  up  a  stand;  that  he,  Frank,  held  a 
box  in  his  hand;  that  there  was  "a  bonfire  there  in  that  lot"; 
that  "we  seen  a  bottle  and  we  took  tha  bottle  up  and  v;e  were 
both  trying  to  get  it  and  I  had  w?  hand  on  this  and  Jackie  had 
his  hand  on  one  part  and  the  cork  blew  off";  that  "Jackie  was 
trying  to  take  it  away  from  me";  that  they  had  put  the  box  down 
on  the  ground;  "and  when  the  cork  went  off  Jackie  says,  'Well, 
let's  see  what  is  inside  oF  the  bottle,*  and  we  looked  inside  of 
the  bottle  and  it  was  empty  because  it  was  a  dark  one";  that 
"we  threw  it  away  and  all  of  a  sudden  it  exploded,  Q.  The 
bottle  exploded?  A.  No,  the  fire.  Q,  Oh,  did  you  throw  the 
bottle  in  the  i-ire?  A,  We  threw  it  near  it";  that  it  was  not 
a  big  fire;  that  ''the  National  used  to  burn  stuff  »  -  *  they 
usually  burned  sticks  and  stuff  like  that  that  they  had  from 
the  things,  but  I  didn't  notice  what  was  burning";  that  "every- 
body used  to  throw  rubbish  there  and  they  still  do";  that  they 
(the  minor  plaintiffs)  threw  the  bottle  draft  to  nake  a  crash, 
but  that  it  was  too  big  a  crash;  that  when  the  bottle  landed  it 
remained  there  for  a  couple  of  iainutes  "and  then  it  went  boom"; 
that  the  fire  that  was  burning  was  not  in  the  rubbish  pile  and 
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the  rubbish  pile  was  not  burning.  The  folio?;ing  occurred  in 
the  examination*   "Q.  Well,  did  you  ever  see  anybody  start  a 
fire?  A.   ell,  once  in  a  while  we  seen  the  man  from  the 
national  start  one.  q.  You  did?  A.  Yes,  sir.  Q*  where  did 
he  start  it?  A.  He  started  it  right  around  there.  Q.  Eight 
around  where?  A.  ^ell,  mostly  he  would  start  it  right  around 
that  place  where  I  showed jou  on  the  picture.  Q.  "here  the  fire 
was?  A.  Yes,  sir.  Q.  Did  you  see  somebody  else  start  a  fire 
there?   A.  No.  sir."  The  witness  further  testified  that  when 
he  looked  in  the  bottle  it  was  empty;  that  it  was  not  the  bottle 
that  they  threw  that  exploded,  that  it  was  something  else  in  the 
fire.  John  Prochaska  testified  that  the  bottle  they  found  was 
a  milk  bottle,  with  the  word,  "'Capital',  that»s  all,  on  it"; 

■that  there  was  nothing  in  the  bottle;  that  he  and  Frankle  tussled 

the 
for/bottle  and  that  he,  the  witness,  retained  itj  that  he  did  not 

throw  the  bottle  into  the  fires  !'Q.  Did  this  bottle  fall  in  the 
fire?  A.  The  bottle  that  we  had?  A.  [by  examiner]  Yes.  A.  Ho, 
sir"}  that  while  he  was  holding  the  bottle  in  his  hand  something 
exploded. 

After  the  depositions  were  taken,  plaintiffs  filed,  on 
January  8,  1941,  an  amended  complaint,  which  alleged  that  the  de- 
fendants who  were  tenants  of  the  said  buildings  and  the  yard 
abutting  upon  the  alley  were  the  users  of  the  yard,  "and  piled 
rubbish,  debris,  refuse,  flourdust,  potash,  magnesium,  potassium 
chlorate,  and  other  explosives  in  the  said  yard,  contributing  to 
the  nuisance";  that  the  said  pile  of  rubbish,  etc.,  constituted 
a  nuisance,  attractive  and  tempting  to  children,  and  that  the 
said  rubbish,  etc.,  were  the  proximate  cause  of  the  injuries 
inflicted  upon  plaintiffs;  that  "at  the  said  tia»  and  place, 
the  plaintiffs,  being  children  of  tender  years,  were  proceeding 
down  the  alley  aforesaid,  a  place  rtere  they  had  a  lawful  right 
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to  be,  when  the  pile  of  rubbish,  debris,  refuse,  flourdust, 
potash,  magnesium,  potassium  chlorate  and  other  explosives 
located  as  aforesaid,  exploded,  causing  injuries  to  the  plain- 
tiffs as  hereinafter  alleged"}  that  plaintiffs  were  boys  of 
tender  years  and  were  attracted  to  said  pile,  which  was  burning; 
that  said  place  was  unenclosed  and  adjacent  to  the  public  alley, 
with  no  guards  or  other  protection  provided  for  minor  children 
in  a  place  where  the  children  were  in  the  habit  of  playingj  that 
all  of  the  defendants  put  and  placed  on  the  said  pile  of  debris 
various  explosives;  that  defendants  Swlekel,  Lumley  and  his 
wife,  0'7rien,  Chappel  and  Alexander  put  and  placed  rubbish, 
debris  and  refuse  upon  the  pile  and  permitted  others  to  place 
upon  the  pile  dangerous  explosives;  that  "the  national  lea 
Company,  a  corporation,,  did ,  by  its  asents  and  servants  in 
that  behalf,  set  fire  to  the  said  pile  of  rubbish,  debris, 
refuse,  flour  dust ,  potash,  magnesium,  potassium  chlorate,  and 
other  explosives,  and  did  keep  and  maintain  the  said  fire 
leaving  the  said  fire  unguarded,  and  making  it  a  danger ous_ 
nuisance,  attractive  to  children,  and  to  which  children  of  tender 
years  were  attracted  because  of  natural  childish  curiosity  and 

instinct"j  that  as  a  direct  and  proximate  result  of  the  vio- 

defendant3 
lation  of  their  duty  by/pl&intiffs  were  injured* 

The  trial  commenced  on  February  15,  1944,  and  on 

February  21,  1944,  the  day  before  the  trial  ended,  which  was 

four  and  one-half  years  after  the  accident  happened,  plaintiffs 

filed  another  amendment  to  the  amended  complaint,  in  which  they 

charged,  for  the  first  time,  that  defendant  DeCosta  took  a 

lighted  match  and  lit  the  pile  of  debris  in  question  so  that 

the  said  pile  became  and  was  ignited  and  burned,  causing  the 

explosion  referred  to  in  the  amended  complaint}  that  DeCosta 

in  setting  fire  to  the  said  pile  violated  Section  2819  of  the 
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Ordinances  of  the  City  of  Chicago  and  left  the  said  fire 
unguarded,  although  he  knew  that  the  place  or  the  -ire  was 
a  place  where  children  were  in  the  habit  of  congregating 
and  playing;  that  as  a  proximate  result  of  said  setting  fire 
by  defendant  DeCosta  to  the  said  pile  the  fire  caused  the 
contents  of  said  debris  to  explode,  injuring  plaintiffs; 
that  DeCosta  failed  and  neglected  to  put  the  fire  out  but 
permitted  it  to  remain  burning  and  thereby  caused  the  said 
explosion.  It  will  be  noted  that  when  this  last  amendment 
was  filed  DeCosta  was  the  sole  defendant  on  trial.  It  will 
be  further  noted  that  after  the  minor  plaintiffs  had  testified 
in  the  deposition  hearing  plaintiffs  filed  the  amended  complaint 
in  which  they  charged  that  the  National  Tea  Company  set  fire  to 
the  pile  of  rubbish,  etc.,  maintained  the  fire  and  left  it  un- 
guarded and  that  as  a  result  thereof  plaintiffs  were  injured. 
We  make  these  observations  at  this  time  because  defendant 
DeCosta  strenuously  contends  that  after  plaintiffs  settled 
with  the  National  Tea  Company  and  other  defendants,  and  he 
was  the  sole  defendant  upon  trial,  plaintiffs  abandoned  the 
position  they  had  taken  against  the  National  Tea  Company  and 
attempted  to  substitute  DeCosta  as  the  one  who  started  and 
maintained  the  fire  and  left  it  unguarded. 

The  following  are  the  three  special  interrogatories 
or  findings  which  were  submitted  to  the  jury* 

"1.  Do  you  find  from  a  preponderance  of  the  evi- 
dence in  this  case  and  under  the  instructions  of  the  court 
that  the  defendant,  H.  A.  DeCosta  took  a  lighten  match  and 
lighted  the  pile  of  debris  thereby  causing  the  explosion  as 
alleged  by  the  plaintiffs? 

M2.  Do  you  find  from  a  preponderance  of  the  evi- 
dence in  this  case  and  under  the  instructions  of  the  court 
that  the  defendant,  H.  A.  DeCosta  left  the  contents  of  the 
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fire  burning  and  knev;  or  by  the  exercise  of  ordinary  care 
could  have  known  that  in  doing  so  it  was  dangerous  for  children 
who  were  playing  on  the  premises? 

"3«  Bt  you  find  from  a  preponderance  of  the  evidence 
and  under  the  instructions  of  the  court  that  the  defendant, 
H«  A,  DeCosta  should  have  known  or  could  have  known  by  the 
exercise  of  ordinary  care  on  his  part  that  there  were  upon  said 
vacant  lot  or  in  or  upon  the  pile  or  piles  ©f  debris  on  said  va- 
cant lot  explosive  and  dangerous  materials?" 

To  the  first  and  second  interrogatories  the  jurors 
answered,  "No#rt  To  the  third  interrogatory  they  answered, 
"Yes,"  Plaintiffs  contend  that  Hthc  special  interrogatories 
were  improperly  submitted  to  the  jury  because  the  answer  thereto 
could  not  control  the  result  or  affect  the  general  verdict."  Wo 
agree  with  this  contention  so  far  as  it  applies  to  the  third 
interrogatory,  but  we  cannot  agree  with  the  contention  so  far 
as  it  applies  to  interrogatories  one  and  two.  The  last  amend- 
ment to  the  complaint  charged  that  DeCosta  set  fire  to  the 
pile  of  rubbish,  etc.,  left  the  fire  unguarded,  neglected  to 
put  it  out,  and  that  the  fire  caused  the  contents  of  the  debris, 
etc.,  to  explode,  thereby  causing  the  injuries  the  minor 
plaintiffs  sustained;  "that  as  a  proximate  result  of  the  said 
setting  fire  by  the  defendant,  H.  A.  DeCosta,  to  the  said  pile 
of  debris  as  hereinbefore  described,  the  fire  caused  the  contents 
of  the  said  debris,  or  parts  of  them,  to  explode,  injuring  these 
plaintiffs,"  and  plaintiffs  went  to  the  jury  upon  the  aforesaid 
theory  of  facts,  we  think  the  special  findings  of  the  jury  as 
to  the  interrogatories  were  completely  inconsistent  with  the 
general  verdicts  of  guilty  and  that  they  controlled  the  general 
verdicts.  Plaintiffs  rather  feebly  argue  that  the  special 
findings  to  interrogatories  one  and  two  were  against  the  manliest 
weight  of  the  evidence,  but,  in  our  opinion,  no  Intelligent  jury 
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coiUd  have  answered  "Yes"  to  the  said  Interrogatories  under  all 
the  faets  and  circumstances  in  the  case.  It  is  true  that  upon 
the  trial  Frank  Forrest,  Jr.,  testified  that  in  May  of  1943  he 
saw  DeCosta  start  the  fire  right  around  where  they  were,  and 
that  this  fire  was  still  burning  when  he  and  John  Prochaska  came 
out  on  the  lot,  and  that  he  did  not  see  anybody  else  start  a 
firej  that  he  had  als©  seen  the  National  lea  store  start  a  fire 
in  the  vacant  lot,  but  not  on  the  day  that  he  was  hurt;  but  In 
his  deposition  the  only  defendant  that  he  mentioned  that  he 
ever  saw  start  a  fire  was  the  National  Tea  Company.  Indeed, 
he  testified  positively  that  he  never  saw  anybody  else  start 
a  fire  there.  It  is  also  true  that  John  Prochaska,  minor  plain- 
tiff, testified  upon  the  trial  that  he  saw  DeCosta  "light  a 
match  ready  to  this  pile  of  rubbish"  just  before  the  explosion. 
m  his  deposition  he  gave  no  such  testimony.  In  fact,  he  stated 
positively  that  he  did  not  see  anyone  start  the  fire  that  was 
burning  when  they  got  there.  A  careful  reading.  of ,the_ entire 
dejag3LtioaS-ACJhe_jBO-Maor.  Plaintiffs  shows  that  neither  of 
^a^gntio||ed^eCosta_.in  his  testimony.  Plaintiffs  contend 
that  the  answers  of  the  jury  to  interrogatories  one  and  two 
were  not  controlling  because  tiiey  ignore  the  allegation  in  the 
amended  complaint  that  DeCosta  by  his  agents  and  servants  put 
and  placed  on  the  said  pile  of  debris,  etc.,  explosives  and 
containers  containing  vitriolic  materials,  chemicals  and 
powders.  The  trial  court  was  of  the  opinion  that  there  was 
no  evidence  to  sustain  these  allegations,  and  we  are  in  accord 
with  the  court's  views  in  that  regard.  The  general  charge  in 
the  amended  complaint  that  the,  defendants  put  ana  placed  upon 
the  said  pile  or  debris,  etc.,  explosives,  found  no  support  in 
the  evidence.  There  is  no  proof  that  any  explosion  had  occurred 
prior  to  the  day  in  question  or  that  any  defendant  had  any 
ground  for  believing  that  there  were  explosives  in  the  pile* 
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This  is  not  a  case  where  a  defendant  uft 

a  a^iendant  left  explosives  unguarded 
in  a  place  accessible  to  children   r*  * . 

cxuaren.  It  is  a  ease  that  presents 

*~  ^  f°r  « «*  "»*«•.  -  ^o  U*.  Bezant 
DeCosta  ^.^  in  evidence  certain  of  pUteUm.  pleadings 

upon  the  ground  that  they  were  in  th«  «.  *. 

«*y  were  m  tne  nature  of  admissions 

--.  b,  plaintiffs,  ana  counsel  for  pontiffs  *.  mtos  ^ 
rather  .ta^  ol6lE1  „,,  beoaa£e  defenaant  introduoea 
these  plaEalngs  in  eviaeMe  tte  ^^  Qf  ^  ^^ 

in  than  nave  the  effect  of  evidence  and  the  Jury  nad  the  right 
to  give  evideneiary  .eight  to  these  allegations.  It  1,  diffi- 
cult  for  us  to  believe  that  such  a  contention  is  seriously  ^de. 
It  would  appear  that  counsel  for  Plaintiffs  U   of  the  opinion 
«>at  liability  in  the  instant  case  can  he  ««  by  conJccture 
or  guesswork,  for  he  argues  that  "all  „  llaTC  to  do  is  to  sho, 
that  the  actions  of  the  defendant  or  his  agents  w^th^probable 
-M^tJtejBteitaB.-   The  rule  as  to  the  degree  of  prooT"" 
quired  of  plaintiffs  is  that  they  prove  their  case  by  a  pre- 
ponderance of  tte  evidence.  This  ,eans  that  upon  the  questions 
Of  fact  which  plaintiffs  t.re  required  to  prove  they  aust  hare 
•  greater  weight,  or  preponderance,  of  evidence,  the  conten- 
tion, strenuously  urged  by  defendant,  that  plaintiffs,  case 

against  defendant  DeCosta  •,*  <5«>.4,™+  *-. 

ws'osra  ls  snoject  .o  grave  suspicion,  is 

Justified  by  the  record* 

The  judgment  order  of  April  1$,  l944,  of  the  Superior 
court  of  cook  county  is  affirmed. 

JUDGMENT  DISKS  OP  APRIL 

15,  19^4,  AFFIRMED. 
Friend,  P,  jr.,  and  Sullivan,  J.,  concur. 
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GUSTAVE  KOCH, 

Plaintiff -Appellant, 


v. 


NETTIE  B.  STEVENSON  et  al,, 

Defendants, 


) 
) 
) 
) 

) 
) 
) 
) 
) 

I 

) 
) 
) 

) 


&*»>*" 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY, 

i 

IP 


A.  F.  WALDSCHJUDT,  Treasurer  of 
Township  36  North,  Range  14  East, 
Coo.  County,  Illinois,*  BOARD  OP 

education  0/  3gjq0l  district  no. 
153  of  coo.  county,  illinois; 
sc;;ool  district  no.  153  of  cook 

COUNTY,  ILLINOIS,  and  GREAT 
AMERICAN  INDEMNITY  COMPANY,  a 
corporation, 

Defendants-Appellees*       ) 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  Nettie  B»  Stevenson.  Executrix  of  the 
£aaOa^aBdJegj(aagn^_Af_Geprge  A.  Stevenson,  dp^^n. 
fi§£&eJB*Jftevej3,§sgy^^ 

^Jm$J&J&K§&LM!£SLtem£3:i. Bayard  I.  Stevensont  Ralph  Ranne 
Great  American  Indemnity  Co.  ©f  New  York,  a  corporation;  Nettie 
&..,.Stevenson,  as  former  Treasurer  of  Township   ']&  North.   Range 
14  jufa  ggtte  gaaaaty^  Tfafa(^  ^  m  ^  Officio  Treasurer  of 
^iioolJJistrlc^Jio^J^j  A.  F.  Waldschmldt,   Treasurer  of 
Townslxip  36  North,  Range  14  East,   Cook  county,  Illinois,  Ex 
Of  icio  Treasurer  of  School  District  No,  153$  Board  of 
Education  of  School  District  No.  153,  ©f  Cook  County,  Illinois, 
and  School  District  No,  153,  Cook  County,  Illinois,  a  quasi 
municipal  corporation.     The  defendants  ?;hose  names  are 
italicized  were  not  served  with  process  and  did  not  file  an 
appearance.     To  an  amended  complaint  fUte&l  all  of  the  other 
defendants  fll#d  their  motions  to  dismiss  and  for  judgment 
against  plaintiff  for  costs.     The  motions  were  sustained  and 
plaintiff  appeals  from  a  decretal  order  entered  upon  the 
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motions. 


The  tended  complaint  is  a  lengthy  pleading.  In  sub- 
stance, its  material  allegations  aEes  Klat  about  i923  School 
District  I*o.  153,  in  Cook  county,  through  its  Board  of 
Education,  was  engaged  in  a  school  Gilding-  program  and  was 
in  need  of  moneys  for  its  building  fund;  that  George  A. 
Stevenson  was  then  Treasurer  of  Township  36  and  ex  officio 
Treasurer  of  said  .chool  District;  that  in  1923  Plaintiff  paid 
to  Stevenson  as  such  Treasurer  a5,000,  and  said  School  District 
received  the  benefit  of  the  same;  that  at  the  same  time  plaintiff 
received  in  exchange  the  tax  anticipation  warrant  or  warrants  of 
said  Board  in^a  li*e  amount,  payable  from  the  toes  levied  fcr 
educational  /  aiding  purposes.  that  the  warrantg  ^^  ^ 
interest  at  six  per  cent  per  annum,  and  that  between  I923  and 
1932  payments  of  principal  were  made  to  ,laintifi'  by  said 
Treasurer  in  the  total  sum  of  ,2,000,  with  interest  on  the 
unpaid  principal  to  the  date  of  each  payment;  that  each  time 
a  payment  was  made  on  ac.ount  of  the  principal  indebtedness 
the  tax  anticipation  warrant  then  held  by  plaintiff  was 
surrendered  and  a  new  warrant  was  delivered  to  him  for  the 
balance  then  due;  that  on  June  28,  1932,  the  last  exchange  of 
warrants  was  made  and  plaintiff  received  a  warrant  for  ;5j,000, 
payable  from  the  1930  levies;  that  thereafter  said  School 
District  and  said  Board  of  Education,  through  the  Treasurer 
of  said  School  District,  paid  to  plaintiff  certain  items  of 
interest  on  said  indebtedness  (enumerating  them);  that  on 
September  15,  1936,  said  School  district  paid  to  plaintiff 
300  on  account  of  the  principal  of  said  indebtedness,  and 
on  December  8,  1937,  paid  C300  on  account  of  said  principal, 
leaving  unpaid  a  balance  of  ^2,400.00  on  the  principal  in- 
debtedness; that  plaintiff  is  still  the  owner  and  possessed 
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of  said  instrument  in  writing;  that  about  the  same  date  said 
School  District  also  issued  to  various  persons,  firms  and  cor- 
porations other  tax  anticipation  warrants,  a  large  number  of 
which  were  delivered  to  the  Homewood  State  Bank,  totaling  not 
less  than  $13,000,  and  a  number  of  such  instruments,  totaling 
lo,900  were  delivered  t©  a  large  bank  in  Chicago}  that  subse- 
quently said  School  District  and  said  Board  of  Education, 
through  its  Treasurer,  has  paid  its  said  indebtedness  to  said 
banks  but  has  failed  and  refused  to  pay  to  plaintiff  the 
balance  due  him,  has  failed  and  refused  to  pay  the  interest 
on  the  balance  and  has  repudiated  any  and  all  obligation  to 
pay  such  indebtedness  or  to  refund  to  plaintiff  said  sum  of 
money  paid  by  him  to  the  Treasurer  of  said  School  District; 
that  George  A,  Stevenson  was  Treasurer  of  said  Township  36 
and  ex  officio  Treasurer  of  said  School  District  from  I923 
until  his  death,  which  occurred  during  his  last  term  that 
commenced  in  193&I  that  Jeannetfce  ffi,  Stevenson,  his  widow, 
succeeded  him,  her  term  commencing  January  8,  I938,  and 
ending  June  30,  1938;  that  a.  F#  Waldschsidt,  defendant, 
succeeded  her  as  Treasure?  and  is  still  in  said  of  icej 
that  defendants  Bayard  T.  Stevenson,  Kettle  B.  Stevenson 
and  Ralph  Ranney  were  sureties  on  George  A.  Stevenson's 
official  bond  as  said  Treasurer  during  certain  terms  of 
office  of  said  Gtevensonj  that  defendant  Great  American 
Indemnity  Company  of  Few  York,  a  corporation,  was  surety  on 
Stevenson's  bond  during  his  last  term  of  offica  and  was  surety 
on  defendant  Jeannette  B.  Stevenson's  bond  during  her  term  of 
office.  The  amended  complaint  then  alleges  that  G©orge  A. 
Stevenson  and  defendants  Jeannette  B„  Stevenson  and  A»  F* 
Waldschmidt,  during  their  respective  terms  of  of  ice  as 
Treasurer  of  Township  36  and  as  ex  officio  Treasurer  of  School 
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District  No*  1?3,  misappropriated  and  misapplied  and  converted 
to  other  uses  the  moneys  received  by  them  which  could  have 
been  lawfully  applied  on  the  indebtedness  due  plaintiff,  but 
have  applied  such  moneys  and  funds  in  payment  in  full  of  other 
debts  and  obligations,  such  as  the  obligations  and  debt  due 
the  Ilomev/ood  State  Bank  and  said  bank  in  Chicago,  and  have 
failed  and  refused  to  make  like  payment  to  plaintiff,  although 
the  amount  due  him  was  of  the  same  grade  as  the  indebtedness 
due  said  banksj  that  plaintiff  is  informed  and  believes  that 
such  discrimination  against  plaintiff  was  made  at  the  request 
©f  the  Board  of  Education  of  said  School  District  and  sundry 
persons  who  were  members  of  said  Board  of  Education;  that  by 
and  through  the  action  of  said  School  District,  its  Treasurer 
and  Board  of  Education  said  District  has  illegally  enriched 
itself  at  the  expense  of  plaintiff;  that  all  funds  coming  into 
the  hands  of  said  School  Treasurers  during  their  respective 
terms  of  office  were  trust  funds  for  the  payment  of  the  obli- 
gations and  debts  of  said  District  to  all  persons  entitled 
thereto  alike  and  without  discrimination  or  preference;  that 
upon  an  accounting  had  of  all  the  receipts  and  disbursements 
of  said  District  of  the  various  funds  and  moneys  coming  into 
its  treasury  it  will  appear  that  sufficient  of  such  funds  were 
received  by  the  respective  treasurers  of  said  School  District 
to  pay  the  amount  due  plaintiff  in  full;  that  the  books  and 
records  of  said  School  District  and  its  Treasurers  relating 
to  the  receipts  and  disbursements  for  the  period  commencing 
with  the  year  I923  are  voluminous  and  complicated,  and  that 
an  accounting  of  the  collection  and  disbursements  of  moneys 
received  by  it  can  be  had  only  in  a  court  of  equity;  that 

plaintiff  cannot  now,  without  an  accounting,  fix  the  amount 
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of  moneys  received  by  said  defendants,  or  some  or  them,  which 
could  and  should  have  been  paid  to  plaintiff)  that  the  failure 
of  said  Board  and  its  Treasurers  to  recognise  their  obligation 
to  plaintiff  and  to  refund  to  him  the  money  advanced  and  paid 
by  him  to  the  Treasurer  of  said  School  District  was  a  breach 
of  the  trust,  duties  and  obligations  of  defendants)  that  by 
reason  of  the  death  of  George  A.  tevenson,  defendants  Nettie 
B.  Stevenson,  Edwin  Stevenson,  George  A.  Stevenson,  Jr., 
Jeannette  Jorse  and  Helen  Ranney  are  liable  to  plaintiff  as 
the  heirs,  devisees  and  distributees  of  the  estate  of  George 
A,  Stevenson  for  any  amount  that  may  be  found  due  him;  that 
defendants  Bayard  T,  Stevenson,  "ettie  B#  Stevenson,  Ralph 
llanney  and  Great  American  Indemnity  Company  of     or  .,  a  cor- 
poration, are  also  liable  to  plaintiff  as  sureties  on  the 
several  official  bonds  given  by  said  George  A,  Stevenson  as 
Treasurer  of  Township  36  and  as  ex  officio  Treasurer  of  School 
District  fio*  153  for  any  amounts  that  may  be  found  to  be  due 
plaintiff  from  George  A,  Stevenson)  that  defendant  Great  American 
Indemnity  Company  is  also  liable  to  plaintiff  as  surety  on  the 
official  bond  of  said  Hettie  B.  Stevenson  for  any  moneys  that 
said  Nettie  B»  Stevenson  should  have  rightfully  paid  to  plain- 
tiff, by  reason  of  the  failure  of  said  Stevenson  to  faithfully 
perform  her  duties  of  office.  The  amended  complaint  then 
allege s  n l&gJtLthe  defendant.  A,  I  r   . .  t schmidt*  the  present 
Treasurer  of  Township  36  »  *  *  is  liable  to  the  plaintiff  for 
any  moneys  received  by, him  as  Treasurer,  either  from  his  „., 
predecessor  in  office  or  from  other  sources,  whi ph_ should  Jbe__ 
rightfully  paid  to  the  plaintiff  as  aforesaid."  The  amended 
complaint  prays t     (a)  That  defendants  set  forth  fully  a  just 

and  true  account  of  the  several  acts  and  doings  with  respect 

said 

to  receipts  and  disbursements  of  all  moneys  received  by  or  for 


, 


■ 

i  .... 

- 


. 


■ 

m 

»  ■ 


- 


—6— 

District  for  the  years  1923  to  date,  particularly  with  refer- 
ence to  any  and  all  receipts  of  tuition  fees  and  other  receipts 
in  addition  to  moneys  received  as  a  result  of  taxes  levied;  (b) 
That  an  accounting  may  be  had;  (c)  That  it  be  determined  whether 
moneys  collected  which  could  have  or  should  have  been  applicable 
to  payment  of  plaintiff ts  claim,  have  been  or  are  now  withheld, 
or  have  been  commingled,  diverted  or  misapplied;  (d)  That  the 
court  determine  by  its  decree  that  all  proceeds  of  money  coming 
to  the  hands  of  defendants  or  any  or  them,  which  could  or  should 
have  been  applied  to  plaintiff's  claim,  became  and  were  upon 
receipt  thereof  a  trust  fund  in  the  hands  of  such  persons  to  be 
held  by  them  as  trustees  for  the  sole  and  exclusive  benefit  ©f 
plaintiff;  (e)  that  the  court  determine  which  of  the  defendants 
are  liable  to  plaintiff  and  the  extent  of  such  respective  liabili- 
ties; that  defendants  be  required  to  disclose  the  names  and 
addresses  of  any  other  persons  who  participated  in  the  receipt 
of  moneys  paid  on  claims  of  the  same  character  as  the  claim  of 
plaintiff,  and  to  determine  the  names  and  addresses  of  those 
persons,  firms  or  corporations  whose  claims  were  paid  in  full, 
and  that  upon  such  determination  the  court  enter  its  judgment 
against  the  several  defendants  found  liable;  (f )  That  if  it 
shall  be  found  that  defendants  or  any  of  then  have  repudiated 
any  agreement  or  understanding  between  the  defendants,  said  School 
District,  said  Board  of  Education  and  George  A.  Stevenson,  its 
former  Treasurer,  and  plaintiff,  either  express  or  implied,  to 
repay  to  plaintiff  the  moneys  so  paid  by  hi»  to  said  Treasurer 
for  its  building  fund  as  aforesaid,  that  then  plaintiff  may  have 
a  decree  or  judgment  against  the  defendants  to  refund  and  return 
to  plaintiff  said  sum  of  $5#900,  less  the  payments  made  by 
defendants,  together  with  interest  at  the  legal  rate  on  sueh 
balance;  (g)  That  plaintiff  may  have  such  other  and  further 
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District  for  the  years  1923  to  date,  particularly  with  refer- 
ence to  any  and  all  receipts  of  tuition  fees  and  other  receipts 
in  addition  to  moneys  received  as  a  result  of  taxes  levied;  (b) 
That  an  accounting  may  be  had;  (c)  That  it  be  determined  whether 
moneys  collected  which  could  have  or  should  have  been  applicable 
to  payment  of  plaintiff's  claim,  have  been  or  are  now  withheld, 
or  have  been  commingled,  diverted  or  misapplied;  (d)  That  the 
court  determine  by  its  decree  that  all  proceeds  of  money  coming 
to  the  hands  of  defendants  or  any  of  them,  which  could  or  should 
have  been  applied  to  plaintiff's  claim,  became  and  were  upon 
receipt  thereof  a  trust  .fund  in  the  hands  of  such  persons  to  be 
held  by  them  as  trustees  for  the  sole  and  exclusive  benefit  of 
plaintiff;  (e)  that  the  court  determine  which  of  the  defendants 
are  liable  to  plaintiff  and  the  extent  of  such  respective  liabili- 
ties; that  defendants  be  required  to  disclose  the  names  and 
addresses  of  any  other  persons  who  participated  in  the  receipt 
of  moneys  paid  on  claims  of  the  same  character  as  the  claim  of 
plaintiff,  and  to  determine  the  names  and  addresses  of  those 
persons,  firms  or  corporations  whose  claims  were  paid  in  full, 
and  that  upon  such  determination  the  court  enter  its  judgment 
against  the  several  defendants  found  liable;  (f )  That  if  it 
shall  be  found  that  defendants  or  any   of  them  have  repudiated 
any  agreement  or  understanding  between  the  defendants,  said  School 
District,  said  Board  of  faucet ion  and  George  A,   Stevenson,  its 
former  Treasurer,  and  plaintiff,  either  express  or  implied,  to 
repay  to  plaintiff  the  moneys  so  paid  by  Ilia  to  said  Treasurer 
for  its  building  fund  as  aforesaid,  that  then  plaintiff  may  have 
a  decree  or  judgment  against  the  defendants  to  refund  and  return 
to  plaintiff  said  sum  of  ^,000,  less  the  payments  made  by 
defendants,  together  with  interest  at  the  legal  rate  on  suoh 
balance;  (g)  That  plaintiff  may  have  such  other  and  further 
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relief  in  the  premises  as  to  the  court  shall  seem  meet. 

at  the  outset,  it  must  be  noted  teat  the  instant  cause 
was  dismissed  only  as  to  the  defendants  who  filed  the  motions 
to  dismiss,  viz*  Board  of  Education  of  School  district  No, 
153  of  Cook  County,  Illinois;  School  District  Eo.  153  of  Cook 
County,  Illinois;  A,  F.  ".Yaldschmldt,  Treasurer  of  Township  36, 
and  Great  American  Indemnity  Company,  a  corporation.  As  the 
Stevenson  group  of  defendants  were  not  before  the  court,  no 
action  was  taken  as  to  them.  Plaintiff,  by  obtaining  proper 
service  against  them,  lias  the  right  to  enforce  any  cause  of 
action  he  may  have  against  them.  In  the  brief  filed  on  behalf 
of  the  Board  of  Education,  the  School  District,  and  the  present 
Township  Treasurer  it  is  stated  that  plaintiff  was  entitled  to 
an  accounting  from  George  A.  Stevenson  whenever  he  became 
dissatisfied  with  the  revenue  paid  to  him  by  Stevenson  from 
the  collection  of  the  tax  levies  against  which  he  held  an 
assignment,  and  had  the  full  right  to  demand  an  accounting; 
that  his  remedy  is  against  the  officer  to  whom  the  tax  was 
paid.  In  our  view  of  this  appeal  it  is  unnecessary  for  us  to 
consider  the  charges  in  the  amended  complaint  that  affect 
only  the  Stevenson  group. 

In  People  v.  Hayes %  %$   111,  318,  it  was  held  that 
tax  anticipation  warrants  are  not  the  obligation  of  the  issuing 
municipality.  In  Berman  vft  Board  orf  gducation^,.  3^0  111.  535, 
it  was  held  that  tax  anticipation  warrants  do  not  constitute 
any  promise  of  payment,  either  express  or  implied,  on  the  part 
of  the  taxing  body  issuing  them  and  they  constitute  no  obli- 
gation between  the  taxing  body  and  the  purchasers  or  holders 
of  the  warrants,  as  the  issuance  of  sush  a  warrant  discharges 
the  taxing  body  from  all  liability  on  account  of  the  obligation 
for  which  the  warrant  was  drawn,  and  when  it  is  issued  and 
accepted  or  sold  the  transaction  is  closed  on  the  part  of  the 
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municipality,  leaving  no  future  obligation  upon  it,  either 
absolute  or  contingent,  whereby  its  debt  may  be  increased, 
and  that  an  Act  of  the  legislature  authorizing  thfc  Board  of 
Education  of  the  City  of  Chicago  to  issue  bonds  for  the 
purpose  of  paying  unpaid  anticipation  warrants  was  unfair 
to  tax  payers  and  unconstitutional  as  violating  due  process 
of  law.  The  court  states  (pp.  :,'41,  £42) I  "We  have  held  that 
a  tax  imposed  for  the  payment  of  a  debt  not  incurred  by  the 
authority  imposing  the  tax,  and  for  the  payment  of  which  it 
is  in  nowise  responsible,  is  not  for  a  corporate  purpose; 
*  *  *  From  these  and  numerous  other  authorities  it  seems  clear 
that  tax  anticipation  warrants  are  not  debts  and  do  not  represent 
direct  legal  obligations  of  the  municipality  issuing  them.  It 
follows  that  an  appropriation  and  levy  for  their  payment  must 
fail,  since  not  for  a  corporate  purpose,  "here  the  money  is 
not  due  as  a  result  of  any  promise,  contract  or  debt  of  the 
municipality,  little  justification  can  be  found  for  an  appro- 
priation to  pay  private  holders  of  tax  anticipation  warrants 
the  moneys  which  they  have  failed  to  collect  from  the  sources 
to  which  such  collections  are  exclusively  confined.  An  appro- 
priation for  such  a  purpose  certainly  could  not  be  deemed  an 
appropriation  for  a  corporate  purpose."  In  Dimond  v.  Commis- 
sioner of  Highways,.  366  111.  £03,  it  was  held  that  when  a  tax 
anticipation  warrant  Is  issued  and  accepted  or  sold,  the  transac- 
tion is  closed  on  the  part  of  the  municipality  or  taxing  body, 
leaving  no  future  obligation  upon  it,  either  absolute  or  contin- 
gent, whereby  its  debt  may  be  increased,  as  the  holder  of  the 
warrant  must  rely  upon  the  specific  fund  set  apart  for  its  pay- 
ment, and  the  acts  of  June  26,  1931*  and  of  June  21,  1933*  making 
such  warrants  payable  out  of  "any  available  revenues,  derived 
from  taxes  or  otherwise,"  other  than  the  fund  anticipated, 
violate  section  9  of  article  9  of  the  due  process  clause  of 
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the  constitution.   In  toil—  %  f^tf  .tf  ff^^,^  3?4  U1> 
594,  it  was  held  that  a  tax  anticipation  warrant  is  siapiy  an 
assignment  of  tax  money  which  directs  the  treasurer  to  pay  the 
holder,  and  such  warrant  can  be  presented  to  the  tax  collector 
in  full  discharge  of  taxes  against  the  holder,  and  that  no  debt 
is  created  by  a  tax  anticipation  warrant,  and  after  delivery 
there  is  no  future  obligation  upon  the  municipality,  either 
absolute  or  contingent,  to  pay  out  of  anything  except  the  levy 
anticipated,  when  collected,  and  that  an  Act  of  the  legislature 
authorizing  the  said  Board  to  issue  bonds  to  pay  off  judgments 
entered  upon  unpaid  anticipation  warrants  was  void  under  section 
9  of  article  9  of  the  constitution.  In  In  J^^staJe^oX^e^nson, 
318  111.  App.  178  (appeal  denied,  321  Ill#  App.  xiv),  it  was  held 
that  when  a  school  board  undertakes  to  issue  warrants  payable 
out  of  taxes  of  a  subsequent  year  and  deliver  them  in  exchange 
for  and  in  payment  of  warrants  payable  out  of  taxea  of  a  prior 
year,  it  is  issuing  such  warrants  without  statutory  authority 
and  such  warrants  are  void,  and  hence  the  estate  of  the  school 
district  treasurer  sued  on  the  theory  that  the  treasurer  failed 
to  turn  over  to  holders  of  the  warrant  moneys  received  from  the 
tax  levy  which  should  have  been  applied  to  its  payment,  could 
not  be  held  liable. 

The  original  complaint  filed  in  the  Instant  cause  sought 
to  recover  upon  the  last  tax  anticipation  warrant,  issued  to 
plaintiff  about  June  28,  1932,  and  plaintiff's  counsel  states 
that  when  that  complaint  was  filed  the  opinion  in  In  re  Estate 
of  Steveqson,  suj2£a.,  had  not  been  filed,  and  that  when  the 
Supreme  court  refused  an  appeal  in  that  case  the  original 
complaint  was  abandoned,'  that  plaintiff's  amended  complaint 
is  not  based  upon  the  last  tax  anticipation  warrant  issued, 
which  he  now  holds;  that  "Two  remedies  are  sought  by  the 
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coiaplaint.  One  is  the  return  of  the  unpaid  balance  of  the 
money,  which  the  plaintiff  paid  to  the  district,  under  the 
theory  of  money  had  and  received,  because  through  the  facts  [acts] 
and  representations  of  officials  connected  with  the  district 
plaintiff  was  deprived  of  his  valid  and  enforcible  instrument 
showing  money  due  him,  namely,  the  original  tax  warrant.  The 
other  remedy  sought  is  an  accounting  by  the  school  district 
and  its  treasurer  and  other  officials  to  determine  whether  or 
not  the  school  district  or  its  treasurer  now  has  on  hand  or 
should  have  on  hand  any  proceeds  of  tax  levies  that  eould  and 
should  have  been  lawfully  applied  on  the  indebtedness  due  plain- 
tiff, and  whether  or  not  there  are  other  funds  and  moneys  in  the 
possession  or  control  of  any  of  these  defendants  out  of  which 
plaintiff's  claim  can  be  paid°j  that  mfhe  principal  cause  of 
complaint,  as  set  forth  in  the  complaint,  is  that  plaintiff 
was  induced  to  surrender  his  original  warrant  on  payment  of 
something  on  account  thereof  and  the  issuance  of  a  new  warrant 
against  the  subsequent  year's  tax  levy  (under  a  practice 
apparently  extensively  followed  by  taxing  bodies  until  such 
warrants  were  declared  Illegal),  and  was  thereby,  as  it  was 
discovered  later,  deprived  of  the  valid  obligation  he  heldj 
while  the  school  district  and  its  officials  retained  the  money 
they  had  received  r'rom  him  and  in  addition  to  that  repudiated 
any  liability,"   We  note,  however,  that  the  amended  complaint 
does  not  seek  to  compel  defendants  to  surrender  to  plaintiff 
the  tax  anticipation  warrant  delivered  to  him  in  1923*  nor 
does  it  seei-:  to  have  that  warrant  reinstated  or  revived  in  any 
way;  nor  does  the  amended  complaint  allege  that  plaintiff  ever 
offered  to  return  the  tax  anticipation  warrant  issued  to  him  in 
1932  upon  the  return  to  him  of  the  warrant  issued  to  him  in 
I923.  Indeed,  the  original  complaint  assumed  that  the  procedure 
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followed  was  legal  and  proper,  and  the  suit  was  based  upon  the 
failure  of  certain  of  the  defendants  to  pay  the  1932  warrant* 

The  present  contention  of  plaintiff  (clearly  an  after- 
thought) that  the  Board  of  Education,  the  School  District  and 
the  present  Township  Treasurer  are  liable  to  plaintiff  for  the 
return  of  the  unpaid  balance  of  the  money  he  claims  is  due  him 
upon  the  tax  anticipation  warrant,  under  the  theory  of  money 
had  and  received,  is,  in  our  Judgment,  without  the  slightest 
merit.  Ho  matter  what  theory  plaintiff  may  adopt,  his  claim 
must  be  based  upon  the  written  assignment  of  taxes  that  he  re- 
ceived in  1923,  It  is  conceded  that  when,  plaintiff  made  his 
payment  of  $^,000  in  that  year,  he  received  a  valid  and  legal 
tax  anticipation  warrant*  $hen  that  transaction  was  consummated 
It  left  no  future  obligation  upon  the  Board  of  Education,  the 
School  District  or  the  Township  Treasurer.  Plaintiff  could  only 
be  paid  from  the  taxes  levied  and  assigned,  and  his  remedy,  if 
lie  has  a  just  complaint,  is  against  the  officials  who  received 
any  of  the  revenue  from  the  taxes  that  were  assigned  to  plain- 
tiff by  his  warrant  or  warrants  given  to  him  in  1923.  As  counsel 
for  the  aforesaid  defendants  states  "The  county  clerk's  ratebook 
contains  the  total  assessed  valuation  of  all  property  in  the 
school  district  and  the  total  rate  extended.  The  county 
collector's  books  show  the  total  revenue  received  and  hi3 
deductions  or  charges  for  extension  and  collection.  The  un- 
collected taxes  were  readily  ascertainable1'}  !,t©  allow  a  re- 
covery for  money  had  and  received  would  obviously  do  indirectly 
what  the  Supreme  Court  has  repeatedly  held  cannot  b©  done 
directly."  Plaintiff  has  cited  certain  cases  in  support  of 
its  position,  but  they  are  clearly  distinguishable  from  the 
instant  proceeding  upon  the  facts.  They  announce  the  rule 
that  when  a  payment  has  been  made  to  a  municipality,  which 
was  illegally  collected,  the  person  making  the  payment  has  a 
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right  to  recover  the  same  in  an  action  for  money  had  and 
received;  recovery  was  allowed  upon  the  theory  that  the  pay- 
ments made  were  illegal  or  void.  If  we  are  right  in  holding, 
as  we  do,  that  there  can  be  no  recovery  against  tile  Board  of 
Education,  the  School  District  or  the  present  Township 
Treasurer,  said  defendants  are  not  called  upon  to  account 
to  plaintiff. 

As  to  the  present  Township  Treasurers  He  did.  not  take 
office  until  July  1,  1933,  which  was  fifteen  years  after  plain- 
tiff purchased  the  tax  anticipation  warrant  in  1923,  it  is 
sufficient  to  say,  as  to  this  officer,  that  the  amended  com- 
plaint does  not  allege  that  he  ever  received  any  of  the 
revenue  from  the  taxes  that  ma  i  j?d  to  plaintiff  in 

1923,  and,  therefore,  the  complaint  fails  to  state  a  prima 
fac^e  case  as  to  him.  The  argument  made  in  behalf  of  this 
official,  that  it  is  clear  that  the  taxes  assigned  to  plain- 
tiff were  collected  by  the  County  Collector  and  paid  over  to 
Stevenson  as  Township  Treasurer  in  the  year  or  years  immedi- 
ately following  1923>  and  that  the  suit  as  to  said  official 
is  in  the  nature  of  harassment,  appeals  to  us.  As  the  amended 
complaint  failed  to  make  out  a  prima  facie  case  against  this 
official  there  is  no  necessity  for  him  to  account  to  plaintiff. 

As  to  defendant  Great  /.merican  Indemnity  Company:  It 
appears  from  the  complaint  that  this  eompany  was  surety  upon 
a  bond  given  loj  George  A.  Stevenson  on  July  1,  1936,  when  he 
was  School  Treasurer,  Said  defendant  was  also  surety  on  a 
bond  given  byJeanaette  B.  tevenson  when  she  was  School 
Treasurer  from  January  g#  I93S,  until  June  30,  I93S,  As 
heretofore  stated,  the  order  appealed  from  does  not  apply 
to  the  Stevenson  group,  4I:.intlff  concedes  that  the  said 
company,  as  surety,  would  not  be  liable  uitil  the  liability 
of  the  Stevensons,  or  one  of  them,  had  been  established, 
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but  he  states  that  if  the  dismissal  order  as  to  the  said 

company  is  affirmed  it  will  become  necessary  for  plaintiff 
to  bring  suit  against  that  company  after  the  liability  of 
the  Stevensons  has  heen.  established.  It  is  apparent  that 
if  plaintiff  has  any  Just  claim  it  is  against  the  Stevensons, 
If  he  secures  a  judgment  against  the  Stevenson  group,  or  any 
of  the  members  of  that  group,  he  will  then  have  a  right  of 
action  against  the  instant  surety  company.  Sis  are  satis- 
fied that  the  trial  court,  in  view  of  the  state  of  the 
record  as  to  the  Stevenson  group,  did  not  err  in  dismissing 
the  cause  as  to  the  surety  company. 

The  decretal  order  of  the  Circuit  covert  of  Cook 
county  is  affirmed* 

csetal  oiiDBR  unsung** 

Friend,  P.  j*,  and  Sullivan,  J.,  concur. 
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CLARA  E.  SU3SIH,  ) 

Appellee, 


v. 


)  APPEAL  FROM  CIRCUIT 


COURT,  COOK  COUNTY,     , 
VICTOR  SUSSIN,  QQ  r*  J  A  '  O  "1  A* 

Appellant,      )  O  Ml  4    J-«jnL«  ^  g 

MR,  JUSTICE  SCAKLAN  DELIVERED  THE  OPIHION  OP  THE  COURT, 

On  December  21,  I938,  Clara  B,  Sussin,  plaintiff, 

obtained  a  decree  of  divorce  from  defendant,  Victor  Sussin, 

on  a  charge  of  desertion.  On  April  4,  1944,  plaintiff 

filed  in  the  proceedings  a  verified  petition  praying  "that 

an  order  be  entered  herein,  ordering  and  directing  Victor 

Sussin,  the  defendant  herein,  to  pay  to  her  the  sum  ©f 

Three  Thousand  Dollars  with  interest  at  the  rate  ©f  three 

per  cent  per  annum,  from  December  1st,  1938,  pursuant  to 

said  decree,"  .-.fter  answer  filed  by  defendant,  the 

chancellor,  upon  motion  of  plaintiff,  struck  defendant's 

answer  "as  being  insufficient  in  law,"  and  ordered  defendant 

to  pay  to  plaintiff  within  ten  days  $3,000  with  interest 

thereon  in  the  sum  of  $f£§   "pursuant  to  said  decree," 

Defendant  appeals  from  that  order, 

The  record  in  the  divorce  proceedings  shows  that  the 

parties  had  no  children  and  that  they  had  entered  into  a 

settlement  agreement  in  writing  as  to  alimony  and  certain 

property  rights,  and  that  the  agreement  was  introduced  in 

evidence  and  incorporated  by  agreement  in  the  report  ©f 

proceedings.  It  contains  eleven  paragraphs.  The  first 

six  pertain  to  alimony,  the  payment  of  certain  bills, 

and  the  disposition  of  certain  household  furniture  and 

personal  property.  They  also  contain  an  agreement  by 

defendant  to  convey  to  plaintiff  all  right,  title  and 
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interest,  including  the  claim  fer  dower  and  homestead  which 
he  may  or  might  hereafter  acquire  against  any  of  the  property, 
real,  personal  or  mixed,  owned  or  possessed  by  plaintiff  or 
which  she  may  hereafter  own  or  possess;  also  a  like  agreement 
by  plaintiff  in  reference  to  any  property  defendant  may  have 
or  might  hereafter  have;  also  an  agreement  by  defendant  to 
pay  the  expenses  of  plaintiff  incurred  in  the  prosecution 
of  the  divorce  action*  There  is  no  claim  by  plaintiff  that 
defendant  failed  to  carry  out  any  of  his  agreements  that 
are  contained  in  the  first  six  paragraphs,  and  therefore  it 
is  not  necessary  to  quote  said  paragraphs  verbatim.  The 
pertinent  provisions  are  the  Seventh,  Eighth,  ITinth  and 
Eleventh*  They  read  as  follows: 

'•WHEREAS,  on  the  13th  of  December,  I929,  there  was 
borrowed  the  sum  of  Six  Thousand  Dollars  (:?6,000,00)  from 
J.  E.  McCauley,  and  to  secure  the  payment  of  said  sum  of 
$6,000.00,  a  note  was  executed  which  was  signed  by  both 
of  the  parties  hereto,  and  as  collateral  for  said  note, 
mortgages  belonging  to  the  party  of  the  first  part  were 
given:  and 

"WHEREAS,  there  is  still  due  on  said  loan  approximately 
the  sum  of  Two  Thousand  Five  Hundred  Dollars  ($2,500,00)  with 
unpaid  interest,  and  the  said  J.  S.  LlcCauley  is  still  holding 
as  collateral  for  said  loan,  the  securities  belonging  to 
the  said  party  of  the  first  parts  and 

"WHEREAS,  the  said  party  of  the  first  part  has  claimed 
that  the  said  party  of  the  second  part  should  pay  the  balance 
due  on  said  $6,000.00  loan,  and  further  to  pay  her  the  amount 
heretofore  paid  on  said  loan  which  has  been  derived  from  the 
sale  of  some  of  the  securities  put  up  as  collateral  for  said 
loan. 
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"NOW,  THEREFORE,  it  is  further  agreed  between  the  parties 

hereto,  in  consideration  of  the  premises  and  of  the  mutual 

covenants  and  agreements  herein  contained,  as  follows:  - 

'•SEVENTH:  -  That  the  said  party  of  the  second  part  will 

pay  to  the  said  party  of  the  first  part,  on  or  before  the 

first  day  of  January,  A.  D.  1944,  the  sum  of  Three  Thousand 

Dollars  ($3,000.00)  at  Chicago,  Illinois,  with  interest 

thereon  at  the  rate  of  Three  (3)  per  cent,  per  annum  after 

the  date  of  the  execution  of  this  Agreement.  Said  interest, 

however,  to  be  accumulative  and  all  of  the  interest  shall 

be  due  and  payable  at  the  time  said  principal  amount  is 

due  and  payable. 

"EIGHTH:  -  It  is  further  agreed  that  in  the  event  of 
the  death  of  the  said  party  of  the  first  part,  prior  to 
January  1st,  1944,  or  any  other  time  thereafter  to  which 
the  tfaoe  of  payment  of  said  $3,000.00  may  have  been  extended, 
that  then  and  in  that  event,  the  obligation  of  the  party  of 
the  second  part  to  pay  said  $3,000,00  and  interest,  shall 
cease,  and  there  shall  be  no  obligation  on  his  part  to  pay 
any  part  of  said  amount  to  the  estate  of  the  party  of  the 

first  part. 

hjUHTH:  -  It  is  further  agreed  that  in  the  event  the 

said  party  of  the  second  part  is  called  upon  to  pay  any 
portion  of  the  unpaid  balance  due  on  the  1'cCauley  loan, 
that  then  and  in  that  event,  any  such  amount  as  may  be  paid 
W  him  on  the  McCauley  loan,  will  be  credited  against  the 
$3,000.00  obligation  above  set  forth* 

"TENTH :  -  *  »  * 

"ELEVENTH:  -  It  is  mutually  agreed  between  the  partieo 
hereto  that  paragraphs  FIRST,  SECOND,  THIBD,  M*  **» 
and  SIXTH  shall  become  a  part  of  the  record  in  the  divorce 
proceedings  now  pending  in  the  Circuit  Court  of  Coo,  county, 
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Illinois  and  shall  be  incorporated  in  any  decree  of  divorce 
entered  in  this  cause," 

Upon  the  hearing  in  the  original  proceedings  plaintiff 
was  interrogated  by  her  own  counsel,  counsel  for  defendant, 
and  the  chancellor,  in  reference  to  the  settlement  agree- 
ment. In  response  to  questions  put  to  her  by  her  attorney 
she  stated  that  she  had  examined  the  agreement,  that  she 
was  satisfied  with  its  provisions  at  the  time  that  they 
were  entered  into,  and  that  she  was  still  satisfied  with 
them.  The  following  occurred  during  her  examination: 
"1-Ir,  Ghabash  [attorney  for  defendant]:  Q,  i£rs.  Sussin, 
in  the  agreement  there  is  a  clause  that  refers  to  a  settle- 
ment of  your  differences  for  three  thousand  dollars,  and  you 
understand  that  is  not  to  be  a  part  of  this  decree,  but  is  to 
remain  a  part  of  the  agreement?  A,  Yes."  In  response  to 
questions  put  to  her  by  the  chancellor  she  stated  that  she 
understood  the  agreement,  knew  what  it  meant,  and  was  satisfied 
with  it.  The  decree  of  divorce  contains,  inter  alia,  a  finding 
that  plaintiff  and  defendant  had  executed  a  written  agreement 
and  that  a  copy  of  the  agreement  had  been  incorporated  in  the 
certificate  of  evidence  filed  in  the  cause,  and  "II  IS  FURTHER 
ORDERED,  ADJUDGED  AND  DECREED  that  the  Agreement  between  the 
parties  hereto  with  respect  to  their  financial  affairs  and  the 
payment  of  alimony  and  maintenance  to  the  plaintiff,  Clara  E« 
Sussin,  by  the  defendant,  Victor  Sussin,  be  and  the  saiae  is 
hereby  approved."  The  decree  then  proceeds  to  give  force  and 
effect  to  the  agreement  by  including  verbatim  the  First,  Socond, 
Third,  Fourth,  Fifth  and  Sixth  paragraphs  of  the  agreement 
and  ordering  the  parties  to  comply  with  the  provisions  of 
the  same.  The  decree  does  not  order  nor  direct  defendant  to 
pay  to  plaintiff  the  sum  of  $3,000  referred  to  in  paragraphs 
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Seventh,  JJighth  and  ninth  of  the  agreement,  nor  is  there  any 

reference  to  said  siim  in  the  decree. 

In  her  petition  filed  April  4,  1944,  plaintiff  states 
that  she  had  demanded  the  payment  of  the  said  sua  of  $3,000 
from  defendant  hut  that  he  has  failed  and  refused  to  pay 
said  sum.  Defendant's  answer  to  the  petition  admits  fiatf 
entry  of  the  decree  and  that  he  entered  into  the  agreement 
of  December  1,  $$%$$   that  plaintiff  introduced  the  agreement 
as  an  exhibit  in  the  divorce  proceedings  and  that  it  became 
a  part  of  the  transcript  of  proceedings  in  the  cause;  that 
only  the  first  six  provisions  of  the  agreement  were  incor- 
porated in  the  decree  and  that  he  has  faithfully  and  fully 
complied  with  all  of  saiC  pro visions j  that  in  accordance  with 
the  agreement  no  order  was  entered  against  him  in  the  decree 
as  to  the  $3,000  itemj  that  the  sntry  of  the  order  prayed  for 
in  plaintiff's  petition  at  this  time  would  be  an  alteration 
and  modification  of  the  divorce  decree,  which  became  final 
over  five  years  agoj  that  the  court  was  without  jurisdiction 
to  make  such  alteration  or  modification  of  the  decree  and 
that  plaintiff  has  only  her  remedy  at  law  to  enforce  the 
agreement  as  to  the  $3,000  item;  that  she  cannot  invoke  the 
contempt  powers  of  the  divorce  court  to  enforce  a  part  of 
the  agreement  which  the  parties  expressly  agreed  was  not 
to  be  incorporated  in  the  decree  and  which,  in  fact,  did 
not  become  a  part  of  the  decree.  Defendant  in  his  answer 
prays  that  Hn  court  deny   the  prayer  of  plaintiff  and  dismiss 
her  petition.  Plaintiff  moved  to  strike  defendant's  answer 
for  insufficiency  in  law,  and  the  chancellor  entered  an  order 
striking  the  answer  of  defendant  "as  being  insufficient  in 
%am$*   and  ordering  defendant  to  pay  within  ten  days  to  plain- 
tiff the  sum  of  $3,000  together  with  interest  thereon  "pursuant 
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to  said  decree,"  entered  U  the  divorce  proceeding, 

As  defendant  strenuously  argues,  it  Is  difficult  to  under- 
stand upon  ,.hat  theory  m  fa,  or  filct  „,  ^^  ^^ 

tne  order  in  question,  it  j3   clf,_  *^   T  - 

XS  °lear  that  Jud^  Flnnegan  omitted 
irom  tne  decree  ^n  tv^  a**,*.   . 

*»  tfe  decree  case  all  reference  to  paragraphs 
Seventh  to  tfinth,  inclusive,  i*  tto  „tl,    „ 

*     u  xv.,   m  tne  settlement  agreement,  in 

accordance  tt*  the  agreement  ef  the  pities  expressed  in  the 
Eleventh  paragraph  of  tte  rsKKfflantt  ^  aaditio^  ^  ^ 

*U*  heard  pXaintiff  testify  that  she  understood  the  terms 
of  W  agreement  and  was  satisfied  with  the  terms,  and  that 
she  understood  M  the  clause  that  referred  to  the  $3,000 
it-  was  not  to  he  made  a  part  of  the  decree.  The  attorney 
*•  represents  plaintiff  U  the  instant  proceeding*  did  not 
present  her  in  the  dj.TOree  ^.^^  ^  y  ^  ^ 

that  the  present  claim  is  a  aere  Rf  tertllought  and  an  attest 
to  enforce  by  con^t  proceedings  a  .ere  contract  between 
the  parties,  <**,  hy  ^„  express  ^^  ^  ^  ^ 

no  part  of  the  decree.  The  chancellor  had,  of  course, 
statutory  power  to  increase  or  decrease  the  „aelay  altoony 
payments  in  a  proper  proceeding,  but  the  agreement  in  refer- 
ence to  the  Pauley  loan  had  nothin,  to  do  with  alimony  or 
support  moneys. 

Plaintiff  argues  that  the  decree  in  the  divorce  proceed- 
ings should  be  given  a  reasonable  interpretation  and  that 
when  the  chancellor  approved  the  agreement  such  approval 
was  sufficient  to  merge  tne  entire  agreement  in  the  decree 
even  though  that  part  of  the  agreement  upon  which  plaintiff 
now  relies  *,  not  embodied  in  the  decree,  it  is  a  sufficient 
answer  to  this  argment  to  say  that  when  the  chancellor  ap- 
proved the  agreement  he  necessarily  approved  the  Eleventh 
paragraph,  and,  as  we  have  heretofore  stated,  when  the 
chancellor  became  satisfied  from  plaintiffs  testimony 
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that  she  understood  the  agreement  and  that  only  Graphs 
First  to  Sixth,  inclusive,  should  be  incorporated  in  the 
decree,  he  entered  the  decree,  which  carried  out  the 
express  agreenent  of  the  parties.  Plaintiff.*  petition 
seeks  not  the  enforcement  of  any  Part  of  the  divorce 
decree,  but  asks  for  the  entry  of  an  order  entirely  un- 
warranted by  the  decree. 

The  chancellor  erred  in  entering  the  Judgment  order 
and  it  is  reversed  and  the  cause  is  remanded  with  directions 
to  the  chancellor  to  dismiss  plaintiffs  petition. 

jpmmr  mm  reversed  and 

GASBll  i  -vITn  DIRECTION 

?0  DISISSS  PLAINTIFF  tS  PETITION. 

Friend,  P.  j.,  and  Sullivan,  J.,  concur. 
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GEORGE  LOVERDE  and  VITO  LOVERDE, 

Appellants, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUKTY. 


CONSUMERS  PETROLEUM  COMPANY,  a 
corporation,  ) 

Appellee.     ) 

Ml.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
Plaintiffs  George  Loverde  and  Vito  Loverde  are 
brothers.  George  Loverde  owns  a  two-story  frame  building 
at  401  v/est  Oak  street  (southwest  corner  of  Oak  and  Sedgwick 
streets),  Chicago,  Illinois,  There  was  a  store  on  the  first 
floor  and  a  nine-room  apartment  on  the  second  floor.  Vito 
Loverde  was  the  tenant  of  the  store  wherein  he  operated  a 
grocery  and  market  and  Mrs.  Bertha  Lomax  and  her  husband, 
who  were  colored  people,  were  tenants  of  the  second-floor 
apartment.  Mrs.  Lomax  had  ordered  200  gallons  of  oil  from 
the  Consumers  Petroleum  Company  and,  while  the  latter1 s 
agents  were  delivering  same  through  a  hose  into  tanks  or 
drums  in  the  front  part  of  the  basement,  the  oil  or  the  fumes 
therefrom  became  ignited,  causing  a  fire  which  resulted  in 
extensive  damage  t©  George  Loverde' s  building  and  to  the  mer- 
chandise, fixtures  and  equipment  in  Vito  Loverde* s  store  and 
that  portion  ©f  the  basement  occupied  by  him.  This  action  was 
brought  by  George  Loverde  and  Vito  Loverde  against  Consumers 
Petroleum  Company  to  recover  the  damages  claimed  to  have  been 
sustained  by  them  as  the  result  of  defendant's  alleged  negli- 
gence in  delivering  the  oil.  The  case  was  tried  by  a  jury 
which  returned  a  verdict  finding  the  defendant  not  guilty  and 
judgment  was  entered  on  the  verdict.  Plaintiffs  appeal. 

Plaintiffs1  complaint  charged  that  defendant  through 
its  agents  or  servants  was  guilty  of  negligence  in  one  or 
more  of  the  following  respects: 
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"(a)  Carelessly  and  negligently  handled  and  delivered 
said  fuel  oil  in  the  basement  of  said  premises,  as  aforesaid, 
and  allowed  the  same  to  become  ignited* 

"(b)  Carelessly  and  negligently  used  a  lighted  natch 
>.hieh  eaused  the  fuel  oil  and  fumes  therefrom  to  become  ignited, 
"(c)  Carelessly  and  negligently  used  a  lighted  cigar- 
ette in  and  upon  said  premises,  as  aforesaid,  causing  the  fuel 
oil  and  fumes  therefrom  to  become  ignited." 

Defendant's  answer  denied  all  of  the  allegations  of 
negligence  in  the  complaint.  It  is  conceded  that  there  was  no 
evidence  to  support  the  charge  that  either  of  defendant's 
agents  "used  a  lighted  cigarette"  while  the  oil  was  being  de- 
livered and  it  is  also  conceded  that  neither  of  the  plaintiffs 
was  guilty  of  contributory  negligence. 

The  oil  storage  drums  of  Mrs.  Lomax  were  located  in 
the  front  part  of  the  basement  in  a  shed.  This  shed  was  in  a 
storeroom  allotted  to  her  sole  use.  Pier  storeroom  was  parti- 
tioned or  walled  off  from  the  rest  of  the  basement.  The  only 
access  to  her  storeroom  and  oil  drums  was  by  an  outer  stairway 
immediately  alongside  the  east  or  Saflgwick  side  of  the  building. 
The  steps  proceeded  downward  toward  the  south  and  the  entrance 
to  her  storeroom  was  at  the  bottom  of  the  stairway.  The  opening 
in  the  sidewalk  that  afforded  entrance  to  the  stairway  was 
covered  by  a  trapdoor  which  was  customarily  closed  and  locked 
when  the  stairway  was  not  in  use, 

Mrs,  Bertha  Lomax,  the  second  floor  tenant,  testified 
that  she  had  ordered  200  gallons  of  oil  from  defendant;  that 
there  were  a  lock  and  key  to  her  storeroom  in  the  basement  and 
that  she  had  the  key;  that  the  oil  man  came  and  rang  her  door- 
bell |  that  she  came  down  and  brought  him  the  key  to  the  base- 
ment; that  he  unlocked  the  basement  door  and  went  into  the  store- 
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room;  that  after  he  had  unlocked  and  opened  the  basement  door 
he  went  do?m  with  the  hose  to  put  in  the  oil;  that  at  that 
time  she  was  standing  at  the  head  of  the  steps;  that  there 
wasn't  anybody  else  down  there;  that  there  were  about  eight 
steps  from  the  sidewalk  to  the  storeroom  door;  that  "when 
he  went  down  with  the  hose  **»  he   pttt  the  hose  down,  so  when 
he  went  down  he  strike  the  match";  that  after  she  saw  him 
strike  the  match  "the  flame  said  boo";  that  he  pulled  the 
hose  "out  of  the  thing";  that  "I  said,  'there  is  a  fire  in 
the  basement'  ***  they  did  not  pay  me  no  attention  *»  but 
that  the  men  got  to  the  head  of  the  steps  ***  as  I  got  back 
he  had  a  blaze  on  the  business  of  brass  ***  the  nozzle  ***  he 
put  that  on  the  street  and  beat  it  off  with  his  cap";  and  that 
after  he  put  out  the  fire  on  the  nozzle  "he  flew  •**  I  did  not 
see  him  no  more  ***  the  truek  drove  away," 

Mrs.  Lomax  testified  on  cross-examination  that  she 
went  to  the  head  of  the  steps  and  was  looking  in  the  basement; 
that  she  could  see  the  man  who  lighted  the  match  from  where 
she  was;  that  he  was  just  at  the  bottom  steps  where  the  cans 
were  and  she  saw  him  try  to  put  the  nozzle  in  the  drums;  that 
then  he  struck  the  match;  and  that  there  were  two  men  on  the 
oil  truck  but  only  one  got  off  and  went  into  the  basement. 

Plaintiff  Vito  Loverde  testified  that  he  was  in  his 
grocery  store  with  his  son  and  a  clerk  at  the  time  of  the  fire; 
that  Sam  Abene  and  one  or  two  other  men  were  working  near  the 
south  end  of  the  building  in  question  on  the  Sedgwick  street 
side  thereof  applying  brick-roll  siding;  that  "except  two 
people  in  the  store,  myself,  Mrs,  Lomax  and  the  two  men  on 
the  outside  there  was  nobody  around  there";  that  all  of  a 
sudden  the  lady  who  lived  upstairs  "hollered  in  the  store  and 
said  fire  down  in  the  basement";  that  his  clerk  ran  out  and 
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called  the  fire  department!  that  when  he  came  out  on  the  side- 
walk the  man  was  putting  out  the  fire  on  the  hose  with  his  cap; 
and  that  he  put  it  out  and  then  put  the  hose  on  the  truck  and 
went  away* 

He  testified  on  cross-e^jmlno.tion  that  he  saw  the 
man  come  out  of  the  basement;  that  only  one  person  came  out; 
that  he  did  not  see  a  woman  come  out;  that  he  was  inside  his 
store  and  did  not  know  if  Mrs,  Lomax  was  in  the  basement;  that 
he  did  not  talk  to  the  driver  and  helper  on  the  oil  truck  - 
they  drove  away;  that  the  first  notice  ha  had  of  the  firs  was 
when  Mrs,  Lomax  came  running  in  the  door;  that  then  he  went 
out  and  saw  the  man  coming  f-rora  the  basement  with  the  hose  and 
nozzle  In  his  hands;  and  that  he  did  not  see  another  man  come 
up  out  of  the  basement  with  him  at  the  time, 

Sam  Abene  testified  that  he  saw  the  Consumers  Oil 
truck  when  it  arrived;  that  the  driver  nulled  his  hose  down 
from  the  truck;  that  he  saw  him  go  into  the  basement  to  deliver 
some  oil  but  that  he  did  not  notice  anyone  else  go  down  with 
him;  that  nobody  else  came  out  of  the  basement  with  the  man; 
that  when  the  man  come  out  his  oil  hose  was  in  flames;  that 
the  minite  he  got  to  the  sidewalk  he  banged  the  fire  out  with 
his  cap,  rolled  up  his  hose  and  "best  it";  that  he  (Abene)  and 
two  other  men  were  working  on  a  scaffold  on  the  side  of  the 
building  about  35  feet  south  of  "the  trapdoor  goiag  down  to 
the  basement";  and  that  the  men  working  with  him  did  not  go 
into  the  basement  at  any  time* 

He  testified  on  cross-examination  that  he  saw  the 
driver  of  the  truck  going  down  alone  into  the  basement;  inat 
the  man  on  the  oil  truck  put  the  hose  under  his  arm  and  went 
right  down  the  steps;  that  he  was  watching  him  all  the  tiiae 
and  did  not  see  anyone  else  go  down;  that  if  anyone  else  went 
down  into  the  basement  he  would  have  seen  him;  and  that  he 


; 


: 


— * 


' 


- 

■ 


ittf 


. 


. 


■ 


. 


. 


was  not  down  there  more  than  ten  minutes. 

Philip  Buhle,  who  was  the  chauffeur  of  the  oil  truck 
and  in  charge  thereof,  testified  on  defendant's  behalf  that 
there  might  he  12  or  15  steps  from  the  sidewalk  to  the  bottom 
of  the  stairway  leading  to  the  storeroom  entrance;  that  as  you 
walk  down  the  steps  you  go  south;  that  you  make  a  right  turn 
at  the  bottom  to  get  into  the  basement;  that  there  is  a  door 
that  closes  off  the  basement  from  the  building  line;  that  after 
you  open  that  door  "you  would  have  to  go  approximately  eight 
or  ten  feet  to  reach  the  oil  drums",  that  there  was  no  artificial 
light  in  the  storeroom  -  electric  light  or  gas;  that  this  was  an 
enclosed  compartment  which  "he  imagined  was  about  eight  fcy  twelve 
feet-  that  he  had  worked  for  the  defendant  for  three  years  prior 
to  the  fire  and  had  a  helper  on  the  truck  whose  name  was  Leroy 
Andrews;  that  about  2   P.  *  on  October  17,  1941  he  drove  up  and 
stopped  on  the  saS^k  side  of  the  building  facing  south  oppos- 
ite the  trapdoor  rhich  was  open;  that  the  range  oil  they  were 
delivering  was  "lighter  than  Ss.  1  and  more  like  kerosene";  that 
they  contacted  the  lady  on  the  second  floor  and  she  contacted 
one  of  the  fellows  working  on  the  side  of  the  building  who 
volunteered  to  go  dorm  to  the  basement  and  open  the  shed;  that 
he,  the  helper  and  the  man  who  volunteered  went  into  the  basement; 
that  they  were  able  to  see  the  outlines  of  the  drums;  that  he  left 
the  basement  and  the  other  tut  men  remained  there;  that  he  went 
upstairs,  opened  the  side  doors  of  the  truck,  pulled  out  the  hose 
and  handed  it  to  his  helper  who  pulled  it  into  the  basement;  that 
the  hose  was  t$$   ion-  and  always  full  of  oil;  that  "one  end,  the 
value  or  gun,  goer,  into  the  basement  and  the  other  end  into  the 
opening  of  the  oil  truck";  that  he  set  the  meter  which  was  on  the 
right  side  of  the  truck  for  200  gallons  and  went  to  the  other  side 
of  the  truck  and  started  the  small  motor;  that  he  then  went  back 
again  to  the  meter  side  and  proceeded  to  write  out  the  ticket 


1! 


: 

.  ■ 

■ 
t  % 

j 

■ 

■ 


^ 


■ 


C 


, 


■ 


-6- 

for  the  delivery  and  the  meter  stopped  at  17  gallons;  that 
before  he  had  •  chance  to  walk  over  to  the  stairway  opening 
the  helper  and  the  other  fellow  came  running  out  and  "hollered 
fire";  that  the  helper  carried  up  the  hose;  that  it  was  still 
burning  on  the  end;  that  they  put  the  fire  out  with  their 
caps;  that  the  other  fellow  ran  into  the  store  to  call  the 
fire  department;  that  they  wound  up  the  hose  on  the  reel, 
pulled  up  about  half  a  block  out  of  the  way  of  the  fire  depart- 
ment, waited  for  probably  half  an  hour  and  then  finished  their 
deliveries;  and  that  Irs.  Lomax  was  nowhere  in  sight  but  that 
after  the  fire  started  he  saw  her  "running  around  like  the  rest 
of  the  people  in  a  fire," 

Leroy  M.  Andrews,  the  helper  on  defendant's  oil  truck, 
testified  on  defendant's  behalf  by  deposition  that  "the  old 
fellow  -  the  carpenter  or  whatever  he  was  -  showed  them  where 
to  put  the  oil";  that  they  had  two  flashlights  on  the  truek 
but  that  he  did  not  take  either  of  them  into  the  basement; 
that  "the  old  fellow  had  a  candle  in  his  hand  and  asked  him 
if  he  wanted  more  light";  that  the  oil  was  lighted  when  this 
same  old  fellow,  the  carpenter,  tried  to  light  the  candle; 
that  "it  happened  just  all  of  a  sudden  ***  this  gas  was  ig- 
nited ***  I  did  not  have  much  time  to  think  of  anything." 
He  testified  on  cross-examination  that  he  was  22 
years  old  and  had  worked  two  months  on  the  oil  truck;  that 
he  saw  "the  glare  of  a  match  -  he  [the  old  fellow]  did  not 
light  the  candle,  he  just  started  to";  that  the  explosion 
occurred  as  soon  as  the  match  was  lighted  -  "you  can  tell  how 
they  pop  as  they  strike";  that  the  fire  blew  right  up  in  front 
of  his  face;  that  he  pulled  out  the  hose  and  went  upstairs; 
that  he  noticed  the  fire  was  still  coming  out  of  the  nozzle  of 
the  hose  and  they  put  it  out;  that  he  saw  the  premises  burning; 
and  that  the  fire  department  arrived  before  they  left  but  that 
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they  did  not  talk  to  any  of  the  firemen  at  that  time. 

All  but  one  of  plaintiffs'  contentions  have  to  do 
with  claimed  prejudicial  error  in  the  giving  of  instructions 
tendered  by  defendant.  The  only  point  concerning  instructions 
urged  in  plaintiffs'  written  motion  for  a  new  trial  was:  "The 
court  erred  in  giving  each  of  the  instructions  tendered  by  the 
defendant  and  given  by  the  court."  I^hen  plaintiffs'  attorney 
argued  their  motion  for  a  new  trial,  Instruction  No.  20  was 
the  only  instruction  he  alluded  to  or  criticized.  iVhen  he  had 
completed  his  argument  as  to  that  instruction  the  following 
occurred; 

oniv  inrtM!lfft  Parre11  defendant's  attorney]:  Is  that  the 

only  instruction  you  are  arguing  about?  I  could  not  tell 

from  your  motion  for  a  new  trial.     That  is  tSfonJy  instruction? 

one  I  am  cXiaSS£  tSSfr*"  atto^3>     That  is  the  only 

In  view  of  the  specific  statement  by  plaintiffs' 
attorney  to  the  trial  court  that  Instruction  JIo.  20  was  the 
only  one  he  was  complaining  about,  they  are  precluded  from 
urging  errer  in  this  court  as  to  the  giving  of  any  of  the 
other  instructions. 

We  will  now  consider  plaintiffs'   contention  that  the 
trial  court  erred  in  Civin3  to  the  jury  defendant's  requested 
Instruction  No,  20,  which  is  as  follows: 

*  ^     ,',The  Coui,t  instructs  the    iury  that  the  defendant 
SSm*  ?  hel<?  3JLabXe  *°  **  Plaintiff  J  fZ  \ny  act  of 
?oStgS?h^\C°fdtied  hy  tiie  defendant's  J^t?  *2  the 
eviS«£^thff  SstJucts  you  that  if  you  believe  from  tto 
wis  St \n  ^3ertdaaage  W:S  2a^ed  b?  so*e  third  party  who 
Sd^^Samrnol^SLy!^6  *®**°***  then?yo/should 

In  our  opinion  Instruction  No.  20  was  misleading 
and  prejudicial  and,  since  it  directed  a  verdict,  it  was  not 
cured  by  any  other  instruction  in  the  series  of  instructions, 
although  it  was  a  controverted  question  of  fact  for  the  jury 
to  determine  as  to  whether  or  not  there  was  a  third  party 
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in  the  basement  whan  the  fire  started,  this  instruction  assumed 
not  only  that  there  was  but  that  he  lighted  a  match  that  caused 
the  fire. 

Furthermore  this  instruction  ignored  and  excluded 
from  the  consideration  of  the  jury  other  facts  and  circumstances 
in  evidence  which  might  properly  have  been  found  to  constitute 
negligence  on  uhe  part  of  defendant's  agent,  which  alone  or  la 
cooperation  with  the  act  of  the  third  party  caused  the  damage 
suffered  by  plaintiffs.  Uegligence  is  not  only  the  doing  of 
something  which  a  prudent  and  reasonable  man  would  not  do  but 
it  is  also  the  omission  to  do  something,  which  a  prudent  and 
reasonable  man  guided  by  those  considerations  which  ordinarily 
regulate  human  affairs,  would  do  and  the  rule  is  well  settled 
"that  a  person  contributing  to  a  tort,  whether  his  fellow  con- 
tributors are  men,  natural  or  other  forces,  or  things,  is 
responsible  for  the  whole,  the  same  as  though  he  had  done  all 
without  help."  (St,,  Louis  Bridge  Go.  v.  miier.  138  111.  465.) 
The  only  occurrence  witness  who  testified  on  defend- 
ant's behalf  was  the  helper,  Leroy  Andrews,  and  that  portion  of 
his  testimony  pertaining  to  the  cause  of  the  fire  as  as  follows? 
"Q.  Can  you  state  what  caused  the  starting  of  the  fire?  A.  Yes, 
I  am  sure  that  he  tried  to  light  the  candle,  q.  He  had  a  candle 
iSJiis_hae42  A.  ges^jghen  he  asked  me  if  I  wanted  more  light. 
Q.  What  was  the  first  occasion  you  had  to  know  that  there  was 
a  lira  or  an  explosion?  A.  V ell,  it  happened  just  all  of  a 
sudden.  Ms  gas  was  ignited,  I  guess  you  would  call  it.  I 
didn't  have  much  time  to  think  of  anything,  q.  Do  you  know 
what  did  occasion  the  lighting  of  the  oil*  A.  Yes,  when  he 
tried  to  light  the  candle.  Q.  And  who  do  you  refer  to  when 
you  say,  'he  turned  to  light  the  candle*?  A.  The  same  old 
fellow;  the  carpenter."  (Italics  ours.) 

He  testified  on  cross-examination  as  follows; 
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Q,  Did  you  actually  see  anyone  light  a  candle?  A.  Yes, 
the  glare  of  a  match  -  and  he  didn't  light  the  candle,  he 
3ust  started  to.  Q«  And  the  explosion  occurred  as  soon  as 
the  match  was  lighted?  A.  Yes,  you  can  tell  how  they  pop 
as  they  strike.  Q«  And  you  know  that  the  explosion  immed- 
iately followed  the  match  that  was  lit  by  somebody  else?  A« 
Yes." 

It  was  the  duty  of  defendant  through  its  agents  to 
use  ordinary  care  in  the  delivery  of  the  oil  and  they  were 
bound  to  use  caution  commensurate  with  the  known  danger*  The 
record  discloses  beyond  question  that  the  oil  was  volatile  and 
inflammable  and  Andrews  testified  that  he  knew  that  it  was 
dangerous  when  same  was  being  delivered  into  the  drums  to 
expose  it  or  its  fumes  to  a  lighted  cigarette  or  the  flame 
of  a  lighted  match.  Andrews,  knowing  as  he  did,  the  dangerous 
consequences  that  would  in  all  likelihood  ensue  if  the  oil  or 
its  fumes  were  exposed  to  or  came  in  contact  with  the  flame  of 
a  lighted  match,  remained  silent,  in  so  far  as  the  record  dis- 
closes, when  the  so-called  old  fellow,  ?/ith  a  candle  in  his 
hand,  asked  him  if  he  "wanted  more  light."  According  to 
Andrews  the  ignition  and  explosion  of  the  oil  and  its  fumes 
followed  "all  of  a  sudden"  upon  the  lighting  of  the  match  but 
he  did  not  testify  that  the  match  was  lighted  at  the  same  time 
the  old  fellow  asked  him  if  he  wanted  more  light. 

The  basement  in  which  the  oil  was  being  delivered  was 
dark  and  Andrews  was  in  charge  of  such  delivery.  I*hen  Andrews 
was  asked  by  the  old  fellow  if  he  wanted  more  light  the  old 
fellow  undoubtedly  thought  that  he  needed  more  light.  Andrews 
saw  the  candle  in  the  old  fellow's  hand,  heard  his  question 
and  the  question  should  have  indicated  to  him  the  possibility 
at  least  that  the  old  fellow  might  attempt  to  light  the  candle 
if  he  was  not  warned  not  to  do  so.  The  situation  presented 
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by  Andrews'  testimony  was  not  that  the  old  follow,  unheard  and 
unseen  by  him  and  without  notice  to  him,  lirhted  the  match.  She 
old  fellow  must  have  been  fairly  close  to  Andrews  in  order  for 
the  latter  to  have  seen  the  candle  in  his  hand  in  the  dark 
basement  and  it  necessarily  follows  that  If  he  could  see  the 
candle  in  the  old  fellow's  hand  before  he  lit  the  match,  he 
could  also  see  the  old  fellow  himself  at  that  time.  It  was 
Andrews'  positive  duty,  having  heard  the  old  fellow's  question 
and  having  at  the  same  time  seen  the  candle  in  his  hand,  to 
have  instantly  warned  him  not  to  light  a  aatch  or  the  candle, 
if  he  had  the  time  and  opportunity  to  do  so  before  the  match 
was  lighted.  It  was  a  fair  question  for  the  jury  to  determine 
from  the  testimony  of  defendant's  servant,  Andrews,  heretofore 
set  forth  and  discussed,  and  the  attendant  circumstances, 
whether  the  defendant  -as  guilty  of  negligence  which  alone  or 
in  combination  or  cooperation  with  the  conduct  of  the  old 
fellow  third  party,  was  the  proximate  cause  of  the  fire. 

It  has  been  repeatedly  held  that  where  a  case  is  close 
on  the  facts  and  the  issues  inv-olved  therein  must  be  determined 
upon  conflicting  evidence,  the  Jury  must  be  accurately  ins  trusted. 
We  are  impelled  to  hold  that  the  propositioa  contained  in  the 
instruction  under  consideration  that  plaintiffs  eeuld  not  recover 
if  their  damage  was  caused  by  a  third  party  who  was  l.ot  an  agent 
of  defendant,  when  applied  to  the  evidence  before  the  jury,  was 
clearly  misleading  and  erroneous. 

Plaintiffs  also  contend  that  the  verdict  of  the  jury 
was  against  the  manifest  weight  of  the  evidence.  Since  the  evi- 
dence  was  conflicting^  fair  question  of  fact  was  raised  by  the 
proof,  we  would  not  be  warranted  in  disturbing  the  verdict  ©f 
the  Jury  on  the  ground  that  it  was  against  the  manifest  weight 
of  the  evidence. 
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For  the  reasons  stated  herein  the  judgaent  of  the 
Circuit  court  of  Cook  county  is  reversed  and  the  cause  is 
reaandad  for  a  ner;  trial. 

JUDG?!EFr  REFERS®  AKD 
CAU3B  RSHAJJDED. 

Friend,  P,  J*,  and  Scanlan,  -J,,  concur* 


. 
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BESSIE  SIMON, 

Appellant, 


)  APPEAL  FROM  MUNICIPAL 


PAULA  BALASIC  and         ]        C0DRT  °F  CHICAG°* 
ALFRED  BALASIC,  )   q  0  -,  x 

Appellees.      ) 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  action  was  brought  by  plaintiff,  Bessie  Simon, 
for  the  alleged  conversion  by  defendants,  Paula  Balasic 
and  Alfred  Balasic,  of  household  furniture  and  furnishings 
and  other  personal  property  belonging  to  plaintiff.  Upon 
a  trial  by  the  court  without  a  jury  defendants  were  found 
not  guilty  and  judgment  was  entered  in  their  favor. 
Plaintiff  appeals  from  such  judgment. 

The  statement  ©f  claim  alleged  that  on  March  29,  I940 
defendants  were  "in  possession  of  the  plaintiff's  goods"; 
that  on  said  date  plaintiff  made  a  written  demand  upon 
defendants  for  her  goodsj  that  her  demand  was  refused; 
that  defendants  converted  her  property  to  their  own  use; 
and  that  the  reasonable  value  of  said  property  was  $500. 
Included  in  the  statement  of  claim  was  a  list  of  the 
property  claimed,  to  have  been  converted.  Defendants' 
statement  of  defense  denied  that  they  were  guilty  of 
converting  any  of  plaintiff's  personal  property. 

It  appeared  that  defendants  purchased  from  plaintiff 
for  $2100  cash  all  of  the  furniture  and  furnishings  in 
the  52-room  building  at  55  West  Errie  street,  Chicago, 
which  building  had  been  theretofore  operated  by  Bessie 
Simon  as  the  Calumet  Hotel,  as  well  as  her  leasehold 
interest  and  the  good  will  ©f  her  hotel  business. 
Attached  to  the  bill  of  sale  executed  by  plaintiff  and 
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delivered  to  defendants  on  February  27,  1940  was  an  inven- 
tory of  the  furniture  and  furnishings  in  the  hotel  which 
were  included  in  the  sale.  None  of  the  personal  property 
involved  herein  was  listed  in  said  inventory.  It  also 
appeared  that  within  a  few  days  after  defendants  took 
possession  of  the  hotel  premises  plaintiff  removed  her 
personal  possessions  from  that  portion  of  the  hotel 
formerly  occupied  by  her  as  living  quarters  and  that  Ben 
Goldberg,  who  had  managed  the  hotel  for  plaintiff,  removed 
some  barrels  and  boxes  containing  dishes  belonging  to  one 
Fred  Goldberg  from  a  basement  storeroom  on  arch  1,  1940. 
Ben  Goldberg  testified  that  the  household  furniture 
and  furnishings  of  plaintiff  involved  herein  were  in  three 
or  four  storerooms  and  a  three-room  apartment  in  the  base- 
ment of  the  hotelj  that  these  storerooms  and  the  three-room 
apartment  were  locked  and  plaintiff  retained  possession  of 
the  keys;  that  he  inventoried  plaintiff's  property  in  the 
storerooms  and  three-room  apartment  on  Febrttary  26,  1940  $ 
that  on  or  about  March  2,  1940  he  and  Mrs,  Simon  went  to 
the  hotel  premises  with  an  expressman  and  a  truck  to  move 
her  belongings  and  the  defendant  Alfred  Balasic  refused  to 
permit  them  to  do  soj  that  on  March  29,  1940,  as  plaintiff's 
agent,  he  served  a  written  demand  on  defendants  for  the 
delivery  of  Mrs.  Simon's  property  as  listed  in  such  demand, 
such  list  having  been  coEmilflKB  from  the  inventory  theretofore 
made  by  Goldbergj  and  that  Alfred  Balasic  refused  to  comply 

with  the  demand. 

Both  Bessie  Simon  and  Ben  Goldberg  testified  in  sub- 
stance that  in  June  1940,  when  this  case  first  appeared  on 
the  call  in  the  Municipal  court,  all  the  parties  and  their 
attorneys  met  in  the  corridor  outside  of  the  court  room, 
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that  Ben  Goldberg  was  present  at  said  meeting;  that  at  that 
time  defendants  and  their  attorney  went  over  the  itemized 
list  of  household  articles  included  in  plaintiff's  state- 
ment of  claim  and  in  the  written  dersand  and  checked  off  on 
said  list  the  items  belonging  to  plaintiff  that  were  still 
in  the  hotel  and  those  which  were  not;  that  defendants  and 
their  attorney  then  admitted  that  all  of  the  articles  listed, 
with  a  few  exceptions,  were  still  at  the  hotel  and  told 
plaintiff  that  she  might  remove  same;  that  plaintiff  agreed 
that  she  would  be  satisfied  to  take  her  household  belongings 
indicated  on  the  list  by  defendants  as  being  still  in  the 
hotel;  that  on  the  same  afternoon  plaintiff  and  Ben  Goldberg 
went  to  the  hotel  with  an  expressman  and  a  truck  to  remove 
her  belongings;  that  Alfred  Balasie  insisted  that  before  he 
would  allow  them  to  go  down  into  the  basement  "to  remove 
that  stuff,  you  will  have  to  sign  this  paper  here  that  you 
have  nothing  else  in  the  building";  that  Mrs,  Simon  told  him 
she  would  not  sign  the  paper  until  she  saw  and  removed  her 
property;  that  Balasie  then  accompanied  them  to  the  basement 
and  pointing  to  a  pile  of  rubbish  in  the  center  of  the  basement 
floor  said,  "There  it  is  «M»  take  it";  that  plaintiff  pro- 
tested that  her  household  goods  were  not  in  the  rubbish  pile 
but  in  the  storerooms;  and  that  Balasie  said,  "You  have  nothing 
in  the  storerooms  *-**  this  is  what  you  asked  for  and  this  is 
what  you  will  get."  Plaintiff  refused  to  accept  any  of  the 
"rubbish"  as  her  property.  Ben  Goldberg  testified  that  the 
reasonable  value  of  the  property  in  question  was  $408.7i?  and 
plaintiff  testified  that  it  was  $463,50, 

Defendant  Alfred  Balasie  testified  that  plaintiff's 
written  demand  for  the  delivery  to  her  of  the  personal 
property  involved  herein  was  served  upon  him  March  29, 
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1940;  and  that  at  the  meeting  of  the  parties  and  their 
attorneys  in  June  1940,  after  tills  suit  had  been  insti- 
tuted, he  admitted  that  all  of  the  articles  of  household 
furniture  belonging  to  plaintiff,  with  a  few  exceptions, 
wore  still  in  the  hotel  and  that  he  stated  at  that  time 
that  he  would  turn  such  articles  over  to  her  if  she  called 
for  them.  Ke  denied  that  any  demand  was  made  on  him  by 
plaintiff  or  anyone  in  her  behalf  for  the  delivery  of  this 
property  prior  to  June  I940,  except  the  written  demand  of 
March  29,  1940.  He  testified  to  substantially  the  same 
effect  as  Goldberg  and  Mrs,  Simon  as  to  what  occurred  on 
the  occasion  when  they  went  to  the  hotel  in  June  1940  to 
remove  plaintiff's  property  after  he  had  admitted  at  the 
conference  in  the  City  Hall,  heretofore  referred  t©$ 
between  the  parties  and  their  attorneys  that  said  property 
was  stil^  in  fcho  hotel  and  that  she  might  have  it  if  she 
called  for  it.  At  a  previous  trial  of  this  case  he  denied 
that  plaintiff  or  anyone  in  her  behalf  came  to  the  hotel  for 
her  property  after  his  admission  in  June  1940  that  he  still 
had  it  in  the  hotel,  According  to  the  testimony  of  Bala sic 
the  pile  of  rubbish  which  he  finally  offered  to  plaintiff  in 
June  1;40  as  her  property  was  worthless  junk,  "was  never 
in  the  storerooms  to  my  knowledge, "  and  he  did  not  know 
where  the  "stuff "  was  before  February  2/,  I940,  when  he 
and  his  mother  purchased  the  furniture  and  furnishings  of 
the  hotel  from  plaintiff. 

Defendants  preduced  as  a  witness  one  limil  Srkalie,  who 
had  been  the  I'mnaceman  and  houseman  at  the  hotel  prior  to  de- 
fendants' purchase  thereof  and  for  a  short  time  thereafter. 
He  testified  that  all  of  the  storerooms  and  the  three-room 
apartment  were  filled  with  furniture  and  other  household 
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belongings  at  the  time  the  Balasics  purchased  the  hotel) 
that  Ben  Goldberg  moved  everything  out  of  the  three-room 
apartment  and  all  of  the  storerooms  except  one  on  March  1, 
1940)  that  the  contents  of  the  storerooms  were  loaded  on 
a  ten-ton  furniture  van  and  a  smaller  truck;  that  it  re- 
quired about  four  hours  -  from  8; 00  A.  M,  to  shortly  before 
noon  -  to  load  the  larger  truck  and  four  hours  -  from  6s 00 
P.  M«  to  10? 00  P.  M.  -  to  load  the  smaller  truck;  that  both 
trucks  were  loaded  in  front  of  the  hotel)  that  he  helped  to 
load  them;  and  that  all  the  articles  that  would  fit  through 
the  front  door  of  the  hotel  and  the  front  basement  windows 
were  carried  out  that  way. 

The  defendant  Paula  Bala sic  testified  that  she  did  not 
convert  to  her  own  use  any  property  that  was  listed  in  the 
demand  served  upon  her  and  that  she  did  not  authorize  anyone 
to  take  any  of  the  property  listed  in  the  demand.  This 
evidence  was  objected  to  and  should  have  been  excluded. 

Three  other  witnesses  testified  in  defendants'  behalf, 
Otto  Fenska,  Martha  Kuhlenfeld  and  Prank  Colugi,  Fenska 
was  a  secondhand  furniture  dealer  and  he  testified  that 
the  junk  which  Balasie  offered  plaintiff  as  her  property 
had  no  value.  Martha  Ifuhlenfeld  was  the  broker  who  nego- 
tiated the  sale  of  the  hotel  to  toe  Balasics  and  her  testi- 
mony was  entirely  Immaterial,  It  was  merely  to  the  effect 
that  in  connection  with  the  sale  of  the  hotel  to  the  defend- 
ants the  only  articles  that  she  inventoried  in  the  basement 
were  three  mattresses  and  a  gas  range  which  were  not  in  any 
©f  the  storerooms.  She  testified  on  the  instant  trial 
that  she  went  into  one  storeroom  but  on  a  previous  trial 
of  this  case  she  testified  that  she  did  not  go  into  any  of 
the  storerooms  or  the  three-room  basement  apartment  when 
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she  was  talcing  the  sale  Inventory.  oolugi's  testimony 
was  immaterial  in  that  it  did  not  have  the  subtest 
bearing  on  the  issue  of  the  conversion  of  the  property. 

2)n  rebuttal  Ben  Goldberg  denied  that  he  moved  the 
contents  of  the  storerooms  and  the  three-room  basement 
apartment  on  two  trucks  on  March  1,  1940,  as  stated  by 
Srkalie,  or  at  any  other  time. 

The  evidence  offered  on  plaintiff's  behalf,  coupled 
with  the  admission  of  defendants  and  their  attorney  in 
June  1940  that  the  items  of  personal  property  belonging 
to  plaintiff  and  listed  in  her  statement  of  claim  and 
written  demand,  with  a  few  exceptions,  were  still  in 
the  hotel,  Is  conclusive  against  the  defendants.  Balasic 
testified  that  he  and  his  attorney  made  this  admission  and 
there  was  nothing  casual  or  indefinite  about  it«  It  was 
deliberately  made  and  he  further  admitted  that  he  invited 
plaintiff  to  go  to  the  hotel  and  get  her  property.  In 
thepresence  of  all  the  parties  and  their  attorneys  he  was 
asked  by  his  own  lawyer  whether  or  not  the  items  listed 
were  still  in  the  hotel  and  It  was  only  when  he  stated 
tfcat  they  were  that  they  were  checked  off  on  the  lists  as 
being  there.  He  certainly  must  have  previously  seen  and 
examined  the  articles  listed  on  the  written  demand  before 
he  would  deliberately  admit  that  they  were  on  the  hotel 
premises.  His  admission  was  not  that  the  property  of 
plaintiff  which  he  had  in  his  possession  and  was  willing 
to  deliver  to  her  was  the  pile  of  ;]unk  which  he  there- 
after prof erred  to  her  but  that  the  Items  of  plaintiff's 
property  enumerated  on  the  statement  of  claim  and  written 
demand,  with  a  few  exceptions,  were  still  at  the  hotel  and 
that  she  might  have  them  by  calling  for  them.   While  the 
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items  on  tfcose  lists  were  secondhand,  none  of  them  was 
described  as  being  junk  and  when  Balasic  made  the  admission 
in  the  presence  of  his  attoriwy  and  wUh  ^  ^^  ^^ 

he  nor  his  attorney  suggested  or  intimated  that  all  or  any 
of  them  were  worthless  Junk.  On  a  previous  trial  of  this 
case  Alfred  Balasic  testified  that,  after  he  had  admitted    I 
that  plaintiff^  property  was  ln  ^  ^  ^  ^  ^  ^ 

offered  to  turn  it  over  to  her,  she  did  not  come  to  the 
hotel  to  remove  it  or  take  any  steps  to  have  it  removed.     | 
Oil  the  trial  which  resulted  in  the  judgment  from  which  this 
appeal  was  taken  Balasic  changed  his  testimony  and  stated 
that  Mrs.  Simon  and  Goldberg  did  go  to  the  hotel  in  June  1940 
to  remove  her  property  after  he  had  admitted  that  it  was 
still  there.  It  was  on  that  occasion  that  he  offered  her 
the  pile  of  worthless  junk  as  her  property  and  before  he 
even  showed  it  to  her  he  fraudulently  endeavored  to  get  her 
to  sign  a  statement  to  the  effect  that  she  had  received  her 
property  and  had  "nothing  else  in  the  building." 

The  fantastic  testimony  of  the  houseman  Erkalie  does 
not  merit  serious  consideration,  since  it  is  entirely  to- 
consistent  with  and  contradicted  by  Balasic  s  testimony.  He 
testified  that  Goldberg  removed  all  of  plaintiffs  furniture 
and  furnishings  from  the  storerooms  and  three-room  apartment 
on  lareh  1,  1940  and  moved  them  away  on  two  large  trucks, 
which  he  helped  to  load,  Balasic  testified  that  plaintiff ts 
property  was  still  in  the  hotel  in  June  1940.  Balasic  testi- 
fied that  he  did  not  know  what  property  was  removed  fraa 
the  storerooms  during  the  period  of  three  or  four  days 
after  he  bought  the  hotel  on  February  27,   1940  because  he 
was  never  in  the  basement  but  the  houseman  testified  that 
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the  two  trucks  were  directly  in  front  of  the  hotel  being 
loaded  for  an  aggregate  of  eight  hours  on  Jlarch  1,  1940  and 
that  many  of  the  articles  were  carried  out  to  the  tracks 
through  the  front  door  of  the  hotel.  Under  all  the  circum- 
stances testified  to  by  Erkalie,  Balasittj  who  was  in  the  hotel 
on  'Tarch  1,  1940,  must  have  seen  and  known  that  all  of  plain- 
tiff's belongings  were  moved  away  from  the  storerooms  on  that 
day,  if  they  were  so  moved,  even  though  he  did  not  go  near 
the  basement,  Bhen  it  is  considered  that  plaintiff  claimed 
and  testified  that  all  of  her  property  was  in  the  storerooms 
and  that  defendant  admitted  in  June  1940  that  practically 
all  of  it  was  still  in  the  hotel  he  must,  as  already  stated, 
have  seen  and  examined  such  property  t©  have  made  that 
admission.  That  the  pile  of  junk  that  Balasie  offered  to 
turn  over  to  plaintiff  did  not  constitute  any  of  her  properly 
we  hink  is  conclusively  shown  by  his  testimony  that  such 
pile  of  junk  "was  never  in  the  storerooms  to  my  knowledge," 
and  that  he  did  not  know  where  the  "stuff"  was  before 
February  27,  1940,  It  is  certain  from  all  the  evidence  that 
the  pile  of  junk  was  not  on  the  basement  floor  on  the  day 
defendants  took  possession  of  the  premises* 

There  was  no  evidence  presented  by  defendants  that 
constituted  even  a  semblance  of  a  defense  to  plaintiff's 
claim  and  the  evidence  heretofore  set  forth  and  our  analysis 
of  same  show  clearly  and  conclusively  that  plaintiff  had  a 
meritorious  claim,  ^e  are  impelled  to  hold  that  the  judg- 
ment of  the  trial  court  is  against  the  manifest  weight 
of  the  evidence. 

The  Judgment  of  the  Municipal  court  of  Chicago  is 
reversed.  Judgment  is  entered  here  for  $408,7?  against  the 
defendants. 

JUDGMENT  REVERSED  AND  JUDGMENT  HERE. 

Friend,  P,  J,,  and  Scanlan,  J,,  concur. 
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ILLIHOIS  DEVELOPMENT  CORPORATION,  ) 

a  corporation*  ) 

Appellee,  )  INTERLOCUTORY  AFPBAl 

V.  )  FROM  CIRCUIT  COURT. 

) 

JOHN  Iff,  MJBRTH,  President  of  Board  )  COOK  COUHTY. 

Trustees  of  Skokiaj     )OSE  HBEI2;,  ) 

Chief  of  Police,  and  THOMAS  MclKJLLEN,  ) 

Health  Snfox^cing  Officer  of  said  ) 

Village  of  Skokie,  ) 

Appellants.  ) 


U  JuSTIC."  ./JLLIVAN  DELIVERED  TBS  CFII-ilOE  OF  TH:^' COURT, 

Plaintiff,  Illinois  Development  Corporation,  filed 
a  complaint  for  injunction  on  June  28,  194p  against  the  defend- 
ants, John  ft**  '  nerth,  President  of  the  Board  of  Trustees  of 
the  Village  of  okokie  and  Theodore  Heins,  Chief  of  Police, 
and  Thomas  HclJullen,  Health  Officer  of  said  village.  On  the 
following  day,  June  29,  I945',  on  plaintiff's  motion  an  order 
was  entered  granting  it  a  temporary  injunction  ajainst  the 
defendants  without  notice  and  without  "oond  and  pursuant  to 
said  order  a  writ  of  injunction  issued.  By  this  appeal  de- 
fendants seek  the  reversal  of  the  order  granting  the  temporary 
injunction  and  the  dissolution  of  the  ??rit  of  injunction,  rhile 
the  record  presented  to  this  court  contains  defendants'  veri- 
fied answer  and  plaintiff's  reply  thereto  in  addition  to 
plaintiff's  eotsplaint,  the  propriety  of  the  order  for  the 
issuance  of  the  teiaporary  injunction  saust  necessarily  he  deter- 
mined solely  on  the  allegations  ©f  plaintiff's  verified  con- 
plaint,  which  was  the  only  pleading  before  the  trial  court 
when  said  order  was  entered. 

The  verified  complaint  alleged  substantially  that 
plaintiff  is  the  owner  of  a  valuable  tract  of  land  located 
at  approximately  3^00  .est  Touhy  avenue,  in  the  Village  of 
.kokie,  ;:ook  .ounty,  Illinois j  that  this  land  is  situated 
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more  than  two  miles  from  the  business  and  residential  sections 
of  said  village;  that  plaintiff  has  erected  and  operates  a 
loading  platform  on  said  premises  which  is  usea  exclusively 
for  the  purpose  of  unloading  thereon  dirt,  cinders,  ashes, 
rubbish  and  miscellaneous  refuse  collected  from  the  14  north- 
west wards  of   the  city  of  Chicago  and  hauled  to  such  loading 
platform  by  trucks  belonging  to  the  city  of  Chicago j  that  the 
aforesaid  ashes,  rubbish  and  other  waste  material  are  removed 
daily  from  the  loading  platform  by  rail  to  Pullman,  Illinois, 
for  permanent  disposal;  that  said  loading  platform  on  the 
premises  in  question  and  one  on  land  immediately  adjacent 
thereto  have  been  in  use  and  operation  for  the  same  purpose 
for  more  than  10  years;  that  plaintiff  regularly  enters  into 
contracts  with  the  city  of  Chicago  under  the  terms  of  which 
the  city  is  privileged  and  licensed  to  use  said  loading  platform 
and  that  such  a  contract  was  in  force  during  the  period  involved 
herein  and  still  is  in  force;  that  the  use  of  the  premises  for 
a  loading  platform  does  not  and  will  not  cause  or  result  in 
"noxious  odors,"  is  not  dangerous  to  health  and  "is  for  an 
entirely  lawful  and  proper  purpose";  that  plaintiff  has  "a 
substantial  financial  investment  in  real  estate,  labor,  roads, 
runways,  tractor,  hose,  office  building  and  other  equipment 
in  and  about  the  said  premises";  that  "two  police  of  said 
Village  of  Skokie  under  the  ffWiHfflWl  and  supervision  of  the 
defendants,  John  V,  Wuerth  and  Theodore  Keinz,  did  on,  to-wit, 
May  9,  194-5,  without  any  warrant  of  law  or  any  justification 
whatsoever,  wrongfully  interfere  with,  obstruct  and  prevent 
the  placing  upon  the  loading  platform  on  said  premises  for 
purpose  of  transfer  onto  railroad  cars  for  shipment  dirt, 
cinders,  ashes,  rubbish,  and  miscellaneous  refuse  of  the  nature 
herein  described,  and  did  inform  the  agent  and  employees  of  the 
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Clty  of  Chicago  that  the.,,  the  said  Police  Officers,  ana  the 
defendants,  «,  .  uerth>  and  ^^   ^.^  ^  ^ 

per.it  ana  aid  prevent  ana  stop  the  entering  upon  said  preMsee 
for  the  purpose  of  placing  thereon  dirt,  cinders,  ashes, 
rubbish  ana  niscellaneous  refuse  for  transfer  onto  raUlor„ 
ears  for  ship0ent,  and  did  the.  and  there  arr„t  t,,o  «, 
-a  employees  of  the  City  of  Chicago,  and  have  threaded  to 
arrest  other  of  the  employees  and  agents  of  the  City  of  Chicago 
•tam  they  thereafter  drive  any  true,  of  the  said  city  of 
Chicago  upon  said  presses  for  the  purpose  „  plaeing  dm 
cinders,  ashes,  rubbish  and  miscellaneous  refuse  for  transfer 
ento  railroad  cars  for  shipment";  that  "no  crine  or  breach  of 
the  peace  or  violation  of  law"  had  been  or  was  being  admitted 
by  the  plaintiff  or  any  e^loyee  of  the  city  of  Chicago;  that 
toe  defendant  -are  now  interfere  as  hereinabove  stated  vdth 

the  performance  by   the  slaln-M ■***  n<>  j** 

y   wie  pxrtinticf  of  its  contract,  rendering 

it  impossible  for  the  plaintiff  to  use  said  premises  for  the 
lawful  and  proper  purposes  aforesaid;  and  by  reason  thereof 
the  plaintiff  will  lose  large  sums  of  money,  will  lose  its 
rights  and  profits  under  and  W   virtue  of  said  contract,  the 
value  of  its  interest  in  said  premises  ,,iil  be  mterially 
diminished,  and  plaintiff  will  suffer  irreparable  harm  and 
damage,  for  which  plaintiff  has  no  adequate,  full  and  complete 
remedy  at  law,-  that  if  a  temporary  injunction  is  not  issuea  by 
this  Honorable  Court  forthwith,  without  notice  and  without  bond, 
the  rights  of  the  plaintiff  Ml   be  seriously  and  adversely 
aCfeetoft  and  prejudiced  through  the  unlawful  conduct  and  inter- 
ference of  the  defendants  as  hereinabove  set  forth. » 

The  complaint  concluded  with  a  prayer  for  the  issuance 
of  a  temporary  injunction  without  notice  and  without  bond  pend- 
ing the  final  hearing  of  the  cause  and  that  thereafter  a  perma- 
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ment  injunction  be  ordered  to  issue  restraining  defendants 
"from  in  any  manner  interfering,  obstructing  or  presenting 
the  plaintiff,  personally  or  through  any  of  its  agents, 
employees,  or  the  City  of  Chicago,  or  any  of  its  agents  or 
employees  from  using  said  premises  for  the  placing  thereon 
of  dirt,  cinders,  ashes,  rubbish  and  miscellaneous  refuse 
for  transfer  onto  railroad  cars  for  shipment." 

The   injunctional  order  after  finding  that  "proper 
and  immediate  cause  exists"  for  the  issuance  of  a  temporary 
injunction  "without  notice"  and  that  "good  cause  has  been  shorn" 
for  the  issuance  of  such  injunction  "without  bond,"  directed 
that  the  defendants  be  "restrained  and  enjoined,  during  the 
pendency  of  this  cause"  in  accordance  with  plaintiff »3  prayer 
for  relief. 

Defendants  contend  that  "notice  of  time  and  place  of 
application  for  injunction  is  an  essential  condition  precedent 
to  its  issuance  in  the  absence  of  an  adequate  showing  in  the 
complaint  or  affidavit  that  the  rights  of  the  plaintiff  would 
be  unduly  prejudiced  if  notice  was  not  waived." 

Section  3  of  the  Injunctions  Act  (sec,  3,  chap.  69, 
111.  Rev.  Stat.  I943)  provides  as  follows; 

previous  noSc^thp  ft1?86  S*1}  grant  an  in^tio*  without 
yxtiVAoas  notice  or  tne  time  and  place  of  the  an  licafc-fmi  ha^»» 

tt££  f «T  t0  the  ?ef!ndan*s  to  L  affectef  thSrJbyforsu?n^f 
them  as  can  conveniently  be  served,  unless  it  a^eais  rS 

SLSTof'tK  °?  *""?**  aocompaAyi^^ie'sam^fSf  the* 
rights  of  the  plaintiff  will  be  unduly  prejudiced  if  the in- 
junction is  not  issued  immediately  or  without  Notice." 

We  have  carefully  examined  the  allegations  of  plain- 
tiff's complaint  and  affidavit  and  find  no  facts  alleged  therein 
that  warranted  the  chancellor  in  ordering  the  temporary  injunc- 
tion to  issue  without  notice.  The   defendants  are  officers  of 
the  Village  of  Skokie  which  is  just  outside  the  city  limits  of 
Chicago  and  there  can  be  no  question  but  that  they  could  have 
been  conveniently  served,  It  is  difficult  to  perceive  frem 
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the  facts  alleged  in  the  complaint  how  plaintiff  could  possibly 
have  been  unduly  prejudiced  or  how  it  could  have  suffered 
irreparable  damage  tf  it  had  served  notice  on  defendants  of 
it3  intended  application  for  the  temporary  injunction* 

In  a  feeble  attempt  to  sustain  the  order  directing 
the  issuance  of  the  temporary  injunction  without  notice 
plaintiff  makes  the  following  statement  in  its  brief: 

,fThe  court  will  take  judicial  notice  that  June  29, 
19-+5,  the  date  of  the  entry  of  the  temporary  injunction  order 
in  the  Circuit  Court,  was  on  a  Friday  and  that  it  was  the 
last  full  day  of  the  term  of  court  before  the  summer  vacation. 
In  order  to  present  the  application  for  injunction  before  the 
,1udge  to  whom  the  case  was  assigned  it  was  necessary  to 
iia.ediately  present  the  same  on  the  day  following  the  filing 
of  the  complaint,  allowing  no  tine  for  the  service  of  notice 
upon  the  three  defendants  residing  in  the  suburb  of  the  City 
of  Chicago,  The  emergency  judge  heard  notions  on  the  follow- 
ing Tuesday,  and  from  experience  an  emergency  judge  frequently 
does  not  have  sufficient  time  during  a  crowded  court  day  to 
hear  the  presentation  of  an  application  for  temporary  in junc- 
tion, -ad  notice  been  given,  plaintiff  bad  every  reason  to 
believe  that  the  uef-ndants  would  have  persisted  in  their 
unlawful  acts  and  conduct  upon  a  much  larger  scale." 

The  reasons  advanced  by  plaintiff  in  the  foregoing 
statement  to  justify  the  issuance  of  the  Injunction  without 
notice  are  inadequate  and  unsound.  As  soon  as  plaintiff  filed 
its  complaint  it  knew  what  judge's  call  the  case  was  assigned 
to.  The  complaint  was  filed  on  June  28,  19^5  *&d  no  good 
reason  is  shewn  as  to  why  plaintiff  did  not  have  ample  time 
on  that  day  to  serve  defendants  with  notice  that  it  was  going 
to  apply  for  the  injunction  on  the  morning  of  the  following 
day,  June  29,  19*5,  even  though  that  "was  the  last  full  day 
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of  the  term  before  the  summer  vacation."  It  is  idle  for 
plaintiff  to  urge  that  it  had  no  time  under  the  circumstances 
"for  the  service  of  notice  upon  the  three  defendants  residing 
in  the  suburb  of  the  city  of  Chicago,"  Defendants  were  just 
as  available  for  service  of  notice  on  June  23,  I945  as  was 
the  office  of  the  cler^:  of  the  court  for  the  flJUag  of  the 
complaint  on  that  day.  Valid  service  could  have  been  had  oa 
defendants  at  any  time  prior  to  4  p#  "l.  on  June  28,  1945, 
notifying  them  that  plaintiff  was  going  to  apply  for  the  in- 
junction at  10  A.iS.  on  June  29,  I945.  The  facts  alleged  in 
the  complaint  do  not  tend  to  show  that  plaintiff  would  have 
been  unduly  prejudiced  or  irreparably  damaged  between  the 
afternoon  of  June  28,  I945  and  10  a  .7-1.  the  next  day,  if  it 
had  given  defendants  notice  of  its  application  for  the  in- 
junction. It  is  only  necessary  to  say  regarding  the  reference 
made  in  the  foregoing  quoted  statement  of  plaintiff  as  to 
emergency  judges  that  ordinarily  an  application  for  a  temporary 
injunction  is  an  emergency  matter  and  the  primary  function  of 
judges  sitting  during  the  summer  vacation  is  to  hear  aH 
emergency  matters  presented  to  them, 

■  hile  the  complaint  in  the  ninth  paragraph  thereof 
contains  some  allegations  by  way  of  conclusions  concerning 
arrests  and  threats  of  arrests  by  defendants  or  their  agents, 
the  only  specific  allegation  therein  relating  to  arrests  or 
threats  of  arrests  was  that  "on,  to-wit,  May  9,  I945"  defend- 
ants caused  to  be  arrested  two  truck  drivers  of  the  city  of 
Chicago  and  threatened  to  arrest  others  and  to  prevent  further 
unloading  on  the  platform  by  the  employees  of  the  City  of 
Chicago.  The  complaint  is  silent  as  to  what  transpired  in 
connection  with  the  loading  platform  and  deliveries  thereto 
from  on  or  about  *Tay  9,  1945*  when  the  arrests  and  specif ie 
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threats  were  made,  until  June  28,  1945,  when  the  complaint 
was  filed.  It  is  difficult  to  understand  and  there  is  nothing 
in  the  complaint  that  explains  why,  if  plaintiff's  rights  were 
illegally  interfered  with  on  or  about  May  9,  1945,  it  delayed 
filing  its  complaint  until  June  28,  1945,  a  date  which,  accord- 
ing to  it,  did  not  allow  sufficient  time  to  serve  defendants 
with  notice. 

The  rule  governing  the  issuance  of  an  injunction 
without  notice  is  clearly  stated  in  Brlh  v»  Craig,  135  IH» 
App.  301,  where  the  court  said  at  p,  30&J 

"This  Court  has  spoken  many  times  in  no  uncertain 
voice  in  condemnation  of  the  practice  of  granting  an 
injunction  without  notice  unless  it  is  made  clearly  and 
indisputably  to  appear  from  the  facts  recited  and  verified, 
that  the  rights  of  a  complainant  will  be  unduly  prejudiced 
unless  the  same  be  granted  without  notice.  Ho  presumptions 
are  to  be  indulged  in  favor  of  action  without  notice,  bat 
parties  must,  on  facts  stated  and  sworn  to,  bring  the,,  selves 
within  the  exception  of  the  statute  before  being  entitled  to 
an  injunction  without  notice.  Failing  to  do  so,  an  injunc- 
tion granted  will  be  held  to  be  improvident  and  dissolved." 

All  that  need  be  said  of  the  finding  of  the  trial 
court  in  the  in junctional  order  that  "good  cause  has  been  shown 
for  the  issuance  of  said  temporary  injunction  without  bond"  is 
that  such  finding  was  clearly  erroneous,  since  a  perusal  of  the 
complaint  and  the  affidavit  accompanying  same  shows  that  plain- 
tiff made  no  attempt  to  show  any  cause  for  the  issuance  of  the 
injunction  without  bond* 

,e  have  considered  the  other  points  urged  but  we  do 
not  think  that  it  would  serve  any  useful  purpose  to  discuss  them* 

We  are  impelled  to  hold  that  the  temporary  injunction 
was  improvidently  granted  and  that  it  should  be  dissolved* 

The  judgment  order  of  this  court  is  entered  without 
prejudice  to  plaintiff  making  another  application  for  a 
temporary  injunction,  if  it  sees  fit  to  do  so,  provided  notice 
of  such  application  is  served  upon  defendants. 
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?he  order  of  the  Circuit  court  of  Cook  county 
srantin,  plaintiff  ,  temporary  injunction  is  reversed  and 
the  writ  of  injunction  issued  pursuant  co  said  order  is 
dissolved, 

5S®?®«  «RK  OF   INJUNCTION 
Friend,  ?.  j.,  and  ccanlan,  j   concu^ 
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In  the  Matter  of  the  Estate  of 
Franklin  Magill,  Deceased, 


p2  7I.A. 

)    APPEAL  FROM 


CIRCUIT  COURT 

COOK  COUNTY. 


FRANK  W.  HEISKELL,  as  Administrator  of 
the  Estate  of  FRAKKLIN  MAGILL,  Deceased, 

Petitioner  -  Appellee, 

▼♦ 

ETTA  £.  KLASKY, 

Respondent  -  Appellant. 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPISIOH  OF  THE  COURT. 

This  is  a  citation  to  discover  assets.  The  Probate  Court 
of  Cook  County  issued  the  citation  upon  the  petition  of  Heiskell, 
Administrator  of  the  Magill  Estate.  After  a  hearing  that  court 
decided  that  all  but  four  of  the  items  claimed  were  the  property 
of  the  Estate.  Both  the  administrator  and  the  respondent  appealed 
to  the  Circuit  CoKrt  where  the  administrator  prevailed  and  all  of 
the  property  claimed  was  found  to  belong  to  the  estate  and  the 
respondent  was  direoted  to  turn  it  over.  The  Trust  Company  of 
Chicago,  administrator  de  bonis  non  of  the  Magill  Estate,  was 
substituted  in  this  court  as  appellee.  Respondent  has  appeal ed„ 

Franklin  Magill  in  his  life  time  was  one  of  the  founders 
of  Magill-Weinsheimer  Go.,  a  large  printing  and  lithograph  concern 
in  Chicago  and  was  at  the  time  of  his  death  a  director  and  secretary- 
treasurer.  He  was  also  president  and  a  principal  stockholder  of 
the  Hew  Products  Corporation,  owner  and  promoter  of  gear  transmission 
inventions.  He  was  divorced  from  his  first  wife  in  1918,  His 
only  daughter  Margaret  Culbertson  was  a  child  of  his  first  marriage. 
He  remarried  and  his  second  wife  died  in  December,  1929.  Ella  Klasky, 
respondent,  was  employed  as  stenographer  and  secretary  by  Maglll- 
Weinsheimer  Co.  continuously  for  30  years  until  January  18,  1943, 
Since  1930  she  had  worked  exclusively  for  Magill.  At  the  time  of 
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the  trial  she  was  50  years  of  age. 

Maglll  died  January  13,  1943,  when  he  was  more  than  72 
years  of  age.  Heiekell  was  appointed  administrator  January  14, 
1943  and  his  petition  for  the  citation  was  filed  January  18,  1943. 
Pursuant  to  the  oetltion,  respondent  was  el tea  to  show  cause  why 
she  should  not  turn  over  certain  personal  property  as  assets  of 
the  Maglll  Estate.  She  claimed  to  be  a  donee.  The  Probate  Court 
order  found  that  she  owned  certificate  Ho.  1  for  10,000  shares  of 
Maglll- rfelnsheimer  Co.  common  stock;  one-third  of  certificate 
No.  112  for  1403  shares  of  Kew  Products  Corporation  common  stock; 
a  wrist  watch,  three  diamond  rings,  bracelet  and  brooch;  and  the 
proceeds  of  a  12,500  cashier's  check  dated  February  29,  1940. 
After  a  trial  in  the  Circuit  Court,  the  order  subject  of  this 
appeal  was  entered  December  6,  1943.  Ift  numbered  33  items  involved 
in  the  proceeding  and  found  that  all  ware  the  property  of  Maglll 
at  his  death  and  belonged  to  the  estate.  This  appeal  affects 
only  alleged  as  eigned  accents,  a  $25,000  note,  5  uncashed  cashier 
checks,  proceeds  of  another,  cashier  check,  certain  stock  certificates, 
and  a  few  items  of  Jewelry^ 

Respondent's  contentions  here  fall  under  three  headings: 
(1)  that  she  was  deprived  of  a  fair  trial  by  the  hostility  of  the 
trial  court;  (2)  that  for  that  reason  the  usual  presumptions  in 
favor  of  a  Judgment  should  not  be  indulged  and,  furthermore,  the 
evidence  requires  Judgment  for  respondent  and  (3)  that  even  if  it 
were  shown  that  the  gifts  were  procured  by  undue  influence  or  fraud, 
the  court  had  no  Jurisdiction  in  a  citation  proceeding  to  set  aside 
the  gifts  on  that  ground,  but  that,  nevertheless,  there  was  no 
evidence  of  fraud  or  undue  influence  nor  was  such  a  relationship 
shown  between  respondent  and  Maglll  as  Justifies  a  presumption  of 
fraud  or  undue  influence. 

The  respondent  claims  that  the  court  violated  a  fundamental 
right  by  refusing  to  pemlt  her  to  oonfer  and  communicate  with 
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her  counsel  and  to  be  present  in  court  during  all  stages  of  the 
trial.  Respondent  was  extensively  examined  by  the  attorney  for  the 
executor.  She  was  admonished  not  to  talk  to  anyone  during  inter- 
mis  sionSj including  her  attorney.  The  latter  requested  the  same 
admonition  to  be  given  a  witness  whom  he  was  examining.  There  were 
other  instances  of  the  admonition  as  well  as  the  exclusion  of  the 
respondent  from  the  court.  Respondent's  attorney  did  not  object  to 
the  admonition  or  to  the  order  of  exclusion,  but  appears  to  have 
been  satisfied  with  the  court's  conduot.  It  is  argued  here  that 
if  objection  had  been  made  it  would  have  been  worse  than  useless  and 
respondent  would  have  faced  "certainty  of  defeat* 0  We  cannot  presume 
that  a  trial  court  would  be  unfair  in  ruling.  Since  no  objection 
was  aiEde  in  the  trial  court,  we  see  no  reason  to  consider  the  incidents 
here.  Respondent  was  not  denied  counsel  nor  can  we  see  any  violation 
of  her  rights.  It  is  said  that  the  trial  court  manifested  hostility 
in  rulings  upon  objections  to  her  testimony.  We  have  examined  the 
record  and  find  that  on  several  occasions  the  trial  court  sought  with 
firmness  to  have  the  respondent  give  responsive  answers,  tfa  find  no 
hostility.  Another  complaint  is  that  material  evidence  offered  on 
behalf  of  respondent  was  excluded.  We  shall  discuss  this  hereinafter. 

Respondent  contends  that  there  was  no  evidence  that  the 
gift  transactions  were  induced  by  fraud  or  undue  influence  and  that 
under  the  relationship  here,  such  factors  cannot  be  presumed  and# 
moreover,  the  court  not  having  fully  equity  Jurisdiction,  had  no  power 
even  if  those  factors  were  present  to  declare  a  constructive  trust  and 
set  aside  the  gifts.  The  order  appealed  from  found  that  respondent 
was  Magill'e  confidante  and  that  she  had  not  proved  the  elements  of  a 
gift.  That  finding  is  not  that  a  gift  was  Induced  by  fraud,  but  that 
a  gift  was  not  made.  There  is  no  question  therefore  of  declaring  a 
constructive  trust  or  setting  aside  the  gifts,  and  there  is  no  merit 
to  the  contention.  This  proceeding  is  provided  by  statute  to  discover 
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assets  of  m   estate  and  compel  their  delivery.   Hire  v.  Hrudlcka,,  379 

111.  201, 

The  order,  subjeot  of  this  appeal,  finds: 

"  *  *  *  that  the  following  property  was  the  property  of 
Franklin  Magill  at  the  time  of  his  death  and  belongs  to 
his  estate: 

(1)  *  *  * 

(2)  Amount  due  on  open  aecount  from  Magill-  . 
Welnshelmer  Company  as  of  January  IS, 

1943«  Letter  of  May  14,  1938 315,056.90 

(3)  Aaount  due  on  open  account  from  Hew 
Products  Corporation  as  of  January  13, 

1943.  Letter  of  May  14,  1938 24,280.40 

IT  IS  THEREFORE  ORDERED  that  Etta  Klasfcy  turn  over  to 
the  Administrator  of  the  ****  all  of  the  above  property  ****"» 

The  "letters"  of  May  14,  1938,  were  substantially  the  same  and  read 

as  follows; 

HLJ&   to  the  order  of  Etta  £•  Klasky  amounts  standing 
to  my  credit.  She  has  instructions  and  authority  to  disburse 
in  accordance  with  my  wishes, ■ 

Respondent  argues  that  the  court  was  without  Jurisdiction  to  decide 

in  a  citation  proceeding  the  legal  effee*  of  the  Instruments* 

Petitioner  argues  that  the  court  did  not  determine  that  the  instruments 

were  valid  or  invalid,  but  merely  whether  Magill  had  made  a  gift  of 

the  instruments.  Respondent  replies  that  the  court  did  not  deolde 

that  the  Instruments  belonged  to  Magill,  but  that  the  amounts  in  the 

account  did  and  directed  her  to  pay  them.  The  Brobate  Court  order 

found  that  respondent  had  no  right  to  the  accounts  due,  either  by 

virtue  of  the  "letters*  or  otherwise.  It  is  not  clear  what,  precisely, 

the  Circuit  Court  found  and  ordered  with  respect  to  these  items. 

The  instruments  specified  no  amount,  nor  did  they  designate  any 

date  at  which,  if  they  were  assignments,  the  amount  assigned  can  be 

fixed.  The  order  fixes  the  amount  due  on  the  date  of  Magill1 s  death. 

It  would  appear  that  the  order  directed  respondent  to  turn  over, 

not  the  instruments,  but  the  moneys  due.  The  court  had  jurisdiction 

to  decide  that  respondent  should  turn  orer   the  instruments,  but  not 
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to  determine  that  she  should  turn  over  the  proceeds  of  the  accounts. 
Johnson  v.  Nelson.  341  111.  119;  Dawdy  v.  Strickland.  3?8  111.  230* 
The  debtors  are  the  Magill-Weinsheiaer  Co.  and  the  Hew  Products 
Corporation.  If  the  Instruments  were  gifts  to  her,  respondent  must 
collect  upon  them  as  creditor  of  those  concerns.  If  the  instruments 
are  assets  of  the  estate,  the  administrator  must  collect  upon  them. 
The  disputed  instruments,  if  the  court  so  determined, are  assets  of 
the  Magill  Estate  in  the  sense  that  the  effect  of  turning  them  over 
to  the  estate  would  be  to  extinguish  respondent's  claims  to  the  accounts. 
We  point  out  that  if  our  construction  of  the  order  is  correct,  an 
injustice  arises  from  the  direction  to  turn  over  the  amounts  specified. 
She  has  not  received  any  moneys  from  the  accounts. 

TJw  record  shows  that  respondent  was  called  by  petitioner 
"as  an  adverse  witness  under  section  60  of  the  Practice  Act"*  She 
was  the  courts  witness  in  this  proceeding.  Keshner  v.  Keshner.  376  111. 
354;  Merchant's  loan  and  Trust  Co.  v,  Kgan.  (222  111.  494}  143  111, 
App,  572;  In  re  Estate  of  Halaska,  307  111.  App.  176;  Price,  et  al  v. 
Meier,  324  111.  App.  313,  In  this  citation  proceeding  the  estate  will 
gain  and  the  respondent  lose,  or  vice  versa,  depending  upon  final 
decision.  Their  interests  are  to  that  extent  adverse.  We  believe, 
however,  Section  60  is  not  applicable  even  though  respondent  might  have 
been  practically  an  adverse  or  reluctant  witness  so  far  as  petitioner 
was  concerned  (Keshner  v.  Keshner),  There  is  no  plaintiff  or  defendant, 
nor  any  counter-alignment  of  parties  in  this  proceeding.  Hire  v, 
Hrudlcka. »  The  petitioner  was  not  bound  by  respondent's  testimony  for 
she  was  the  court's  witness  even  though  she  was  examined  by  counsel 
for  petitioner.  Merchants  Loan  &  Trust  Co.  v.  i~gan:  In  re  Estate  of 
Hala8ka, 

It  would  seem  that  an  orderly  procedure  would  be  for  the 
court,  if  it  wished  to  examine  respondent,  to  conduct  the  examination 
through  attorney  for  the  petitioner  or  respondent  as  the  event  requires* 
This  suggestion  brings  up  the  point  whether  section  2  of  the  Evidence 
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Act  applies  In  a  citation  proceeding.  If  this  were  a  proceeding 
between  petitioner  and  respondent,  the  former  could  avail  himself 
of  respondents  disqualification  under  section  2  and  object  to  her 
testimony  of  transactions  preceding  Magill's  death,  unless  he  chose 
to  waive  his  right  and  call  her  as  hie  witness.  In  this  event  If 
he  opened  the  door  to  transactions  prior  to  Magll^s  death  she  could 
be  examined  by  her  own  attorney  upon  the  same  transaction.  The 
purpose  of  section  2  Is  to  protect  against  disadvantage  from  the  lack 
of  testimony,  through  death,  to  meet  that  of  the  witness.  The 
estate  would  suffer  no  lees  in  this  proceeding,  however,  if  the  trial 
court,  because  respondent  was  its  witness,  over  objection  of  petitioner, 
elicited  testimony  of  transactions  prior  to  Haglll's  death.  We 
believe,  therefore,  that  section  2  of  the  Evidence  Act,  unless  the 
/  disqualification  is  waived  by  the  administrators  failure  to  object, 
is  applicable  in  a  citation  proceeding*  If  the  court  does  inquire 
into  such  transactions  without  objection  from  attorney  for  petitioner, 
respondent  should  be  permitted  to  testify  to  the  same  transaction 
under  examination  by  her  attorney. 

At  the  close  of  her  examination  "under  Section  60s,  respondent's 
attorney  examined  her  further*  In  several  instances,  on  objection 
the  court  limited  the  examination  and  Instructed  her  attorney  to 
defer  some  questions  until  respondent  put  In  her  case,  When  respondent 
was  called  as  a  witness  in  her  own  behalf  the  court  asked  for  an  outline 
of  proof.  Her  attorney,  accordingly,  made  an  offer  of  proof.  At  the 
close  of  the  offer,  objection  was  made  to  the  form  of  the  offer;  t© 
"some"  as  being  incompetent  and  immaterial;  to  the  part  which  covered 
transactions  prior  to  Maglll's  death,  as  Inadmissible  under  section  2 
of  the  Evidence  Act;  and  to  that  part  covering  transactions  occurring 
on  the  date  of  Magill's  death  as  having  been  already  testified  to  by 
respondent  under  section  60  under  examination  of  both  counts.  The 
I  objection  was  sustained. 
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The  court  did  not  require  partlcularization  of  the  objections 
to  transactions  prior  to  Magill's  death.  The  offer  shows,  however, 
that  certain  of  these  transactions  were  testified  to  by  respondent 
under  examination  by  attorney  for  petitioner,  As  to  theee^  the 
objection  should  have  been  overruled.   It  is  true  that  some  testimony 
of  all  events  on  January  13,  1943,  following  Magill's  death,  was 
given  by  respondent  when  examined  by  petitioner's  counsel  and  the 
further  examination  by  her  own  counsel.   But,  there  was  some  restraint 
by  the  court  with  some  promise  that  respondent  could  give  further 
testimony  in  her  own  behalf.  There  Is  a  difference  in  "covering  an 
event"  when  examined  as  an  adverse  witness  and  when  a  witness  in 
one's  own  behalf.  We  think  that  at  the  risk  of  testifying  MoverH 
to  some  of  these  events,  she  was  entitled  to  give  the  further  testimony. 
There  was  no  designation  of  the  part  of  the  offer  objected  to  as 
incompetent  and  immaterial.  Petitioner  says  that  respondent  made  no 
attempt  to  distinguish  any  part.   She  was  not  asked  to  do  so.  He 
further  says  the  court  was  not  obliged  to  sift  out  the  competent 
from  the  incompetent.  The  court  asked  for  the  offer.  It  should  have 
had  objecting  counsel  point  out  the  items  objected  to. 

Included  in  the  offer  were  many  canceled  checks  drawn 
against  Magill's  account,  Respondent  sought  to  Introduce  these  checks 
to  show  that  Magill  In  his  lifetime  paid  certain  of  her  expenses, 
such  as  utilities  and  rent.  There  was  also  included  a  series  of 
telegrams  and  letters  written  by  Magill  to  respondent  while  she  was 
on  trips  away  from  Chicago,  beginning  in  1930,  These  communications 
are  personal  and  contain  terms  of  endearment,  expressed  affection 
and  gratitude  and  some  apparently  transmitted  money.  Ml,  think  the 
exclusion  of  this  documentary  evidence  was  serious  error.  Respondent 
claims  to  be  the  donee  of  valuable  items  of  property,  much  of  which 
was  in  her  possession  at  the  time  of  Magill's  death.  Petitioner 
contends  and  the  court  found  that  respondent  was  not  owner  of  these 
items.  There  are  circumstances  and  exhibits  which  support  the  position 
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of  each.  There  are  memoranda  In  which  Magill  stated  In  writing  that 
certain  items  are  the  property  of  respondent  and  testimony  of  his 
oral  statements  to  that  effect;  and  evidence  of  respondent's  care  of 
Magill  during  sickness,  his  affection  for  and  his  reliance  upon  her 
and  the  lack  of  intimacy  between  Magill  and  his  daughter  Mrs.  Culbert- 
son.  On  the  other  hand  there  is  testimony  that  Magill  transferred 
property  to  respondent  to  remove  It  from  danger  of  involvement  in 
litigation?  that  despite  memoranda  indicating  gifts  to  respondent  of 
certain  items,  Maglll's  and  respondent1 I  treated  those  items  in  a 
manner  inconsistent  with  the  idea  of  gifts;  evidence  that  certain  items 
claimed  to  be  in  her  possession  were  not;  and  evidence  that  certain 
of  the  transactions  were  testamentary  in  character. 

In  this  state  of  the  record,  the  issue  appears  to  be  whether 
the  property  claimed  by  respondent  is  hers  by  virtue  of  gifts,  or 
whether  they  were  subject  of  testamentary  devices  or  transactions  in 
aid  of  businesB  pttroeses.  The  question,  therefore,  of  donative  intent 
is  vital.  »«  think  the  documentary  evidence  offered  was  clearly 
relevant  to  that  issue  and  should  have  been  admitted,  38  C.J.S.  p  867 
(b),  882  (c).  ®e  cannot  consider  that  evidence  in  respondent's  favor 
on  this  appeal,  sven  though  it  should  have  been  received  at  the  trial, 
for  we  are  limited  on  review  to  consider  only  evidence  admitted  by 

the  trial  court. 

This  case  should  be  retried.  Petitioner  is  entitled  to 
whatever  advantage  by  way  of  admission  may  rise  from  the  fact  that 
respondent  has  relinquished  her  claims  to  items  she  heretofore  contended 
were  gifts,  as  well  as  arising  from  the  fact  that  certain  items  not 
claimed  by  her  were  designated  by  Magill  as  her  property  and  later 
used  by  him  for  his  own  purpose. 

The  court  admitted  some  and  rejected  other  evidence  of 
Magill1 s  business  and  personal  characteristics  as  bearing  upon 

donative  intent.  This  evidence  was  admissible*  38  C.J.S.  868. 

So  also  is  the  evidence  of  respondent's  attention  to  Magill  when 
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he  was  sick  in  1940  (Sando  v.  Smith,  237  111.  App.  570)  and  the 
testimony  of  Mrs.  Culbertson'e  relations  with  her  father  since  1926. 
jacfcson  v.  Plllsbury.  380  111.  App.  554.  Z9 

For  the  reasons  given  the  order  of  the  Circuit  Court  is 
reversed  and  the  cause  is  remanded  for  retrial  in  a  manner 

consistent  with  this  opinion, 

ORDER  REVERSED  AHD  GMJSF.  REMANDED, 


BURKE,  P.J.  CONCURS. 
LEWE,  J.  TOOK  NO  PAR?. 
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In  the  Matter  of  the  Estate  of       )  Q  O  I 

FRANKLIN  MAGILL,  Deceased,  )  U  /W  »  A«a«  ^l^y 


APPEAL  FROM 
FRANK  W.  HEISKELL,  as  Administrator   ) 
of  the  Estate  of  FRANKLIN  MAGILL,     ) 
Deoeased,  )        CIRCUIT  COURT 

Petitioner  -  Appellee-      ) 

)  COOK  COUNTY, 

1 

ETTA  E.  KLASKY,  ) 

Respondent  -  Appellant,     ) 

ON  REHEARING 
MR,  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  citation  to  discover  assets.  The  Probate  Court 
of  Cook  County  issued  the  citation  upon  the  petition  of  Heiskell, 
Administrator  of  the  Maglll  Estate,  After  a  hearing  that  court 
decided  that  all  but  four  of  the  items  claimed  were  the  property 
of  the  Estate,  Both  the  administrator  and  the  respondent  appealed 
to  the  Circuit  Court  where  the  administrator  prevailed  and  all  of 
the  property  claimed  was  found  to  belong  to  the  estate  and  the 
respondent  was  directed  to  turn  it  over.  The  Trust  Company  of 
Ghioago,  administrator  de  bonis  non  of  the  Maglll  Estate,  was 
substituted  in  this  court  as  appellee.  Respondent  has  appealed. 

Franklin  Maglll  in  his  life  time  was  one  of  the  founders 
of  Maglll-Weinshelmer  Co,,  a  large  printing  and  lithograph  concern 
in  Chicago  and  was  at  the  time  of  his  death  a  director  and  secretary- 
treasurer.  He  was  also  president  and  a  principal  stockholder  of 
the  New  Products  Corporation,  owner  and  promoter  of  gear  transmission 
Inventions,  He  was  divorced  from  his  first  wife  in  1918.  His 
only  daughter  Margaret  Culbertson  was  a  child  of  his  first  marriage. 
He  remarried  and  his  second  wife  died  in  December,  1929.  Ella  Kalsky, 
respondent,  was  employed  as  stenographer  and  secretary  by  Magillr 
Weinsheimer  Co.  continuously  for  30  years  until  January  18,  1943. 
Since  1930  she  had  worked  exclusively  for  Maglll,  At  the  time  of 
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the  trial  she  was  50  years  of  age, 

Magill  died  January  IS,  1943,  when  he  was  more  than  72 
years  of  age.  Helskell  was  appointed  administrator  January  14, 
1943  and  his  petition  for  the  citation  was  filed  January  18,  1943. 
Pursuant  to  the  petition,  respondent  was  cited  to  show  cause  why 
she  should  not  turn  over  certain  personal  property  as  assets  of 
the  Magill  Estate.  She  claimed  to  be  a  donee,  fhe  Probate  Court 
order  found  that  she  owned  certificate  No.  1  for  10,000  shares  of 
Magill-^einsheimer  Co,  common  stock;  one-third  of  certificate 
No.  112  for  1403  shares  of  New  Products  Corporation  common  stock; 
a  wrist  watch,  three  diamond  rings,  bracelet  and  brooch;  and  the 
proceeds  of  a  $2,500  cashier's  check  dated  February  29,  1940. 
After  a  trial  in  the  Circuit  Court, .  the  order  subject  of  this 
appeal  was  entered  December  6,  1943.  It  numbered  33  items  involved 
in  the  proceeding  and  found  that  all  were  the  property  of  Magill 
at  his  death  and  belonged  to  the  estate.  This  appeal  affects 
only  alleged  assigned  accounts,  a  |25,000  note,  5  uncashed  cashier 
ohecks,  proceeds  of  another  cashier  cheek,  certain  stock  certificates, 
and  a  few  items  of  jewelry. 

Respondent's  contentions  hm99   fall  under  three  headings* 
(1)  that  she  was  deprived  of  a  fair  trial  by  the  hostility  of  the 
trial  court;  (2)  that  for  that  reason  the  usual  presumptions  in 
favor  of  a  Judgment  should  not  be  indulged  and,  furthermore,  the 
evidence  requires  judgment  for  respondent  and  (3)  that  even  if  it 
were  shown  that  the  gifts  were  procured  by  undue  influence  or  fraud, 
the  court  had  no  jurisdiction  in  a  citation  proceeding  to  set  aside 
the  gifts  on  that  ground,  but  that,  nevertheless,  there  was  no 
evidence  of  fraud  or  undue  influence  nor  was  such  a  relationship 
shown  between  respondent  and  Magill  as  justifies  a  presumption  of 
fraud  or  undue  influence. 
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The  respondent  claims  that  the  court  violated  a  fundamental 
right  by  refusing  to  permit  her  to  confer  and  communicate  with 
her  counsel  and  to  be  present  in  court  during  all  stages  of  the 
trial.  Respondent  was  extensively  examined  by  the  attorney  for  the 
exeoutor.  She  was  admonished  not  to  talk  to  anyone, during  inter- 
missions, including  her  attorney.  The  latter  requested  the  same 
admonition  to  be  given  a  witness  whom  he  was  examining.  There  were 
other  instances  of  the  admonition  as  well  as  the  exclusion  of  the 
respondent  from  the  court.  Respondents  attorney  did  not  object  to 
the  admonitlan  or  to  the  order  of  exclusion,  but  appears  to  have 
been  satisfied  with  the  court's  conduct.  It  is  argued  here  that 
if  objection  had  been  made  it  would  have  been  worse  than  useless  and 
respondent  would  have  faced  "certainty  of  defeat".  W«  cannot  presume 
that  a  trial  court  would  be  unfair  in  ruling.  Since  no  objection 
was  made  in  the  trial  court,  we  see  no  reason  to  consider  the  incidents 
here.  Respondent  was  not  denied  counsel  nor  can  we  see  any  violation 
of  her  rights.  It  is  said  that  the  trial  court  manifested  hostility 
in  rulings  upon  objections  to  her  testimony,  tfe  have  examined  the 
record  and  find  that  on  several  occasions  the  trial  court  sought  with 
firmness  to  have  the  respondent  give  responsive  answers.  We  find  no 
hostility.  Another  complaint  is  that  material  evidence  offered  on 
behalf  of  respondent  was  excluded.  We  shall  discuss  this  hereinafter. 

Respondent  contends  that  there  was  no  evidence  that  the 
gift  transactions  were  induced  by  fraud  or  undue  influence  and  that 
under  the  relationship  here,  such  factors  cannot  be  presumed  and, 
moreover,  the  court  not  having  full  eo^ity  jurisdiction,  had  no  power 
even  if  those  faotors  were  present  to  declare  a  constructive  trust  and 
set  aside  the  gifts.  The  order  appealed  from  found  that  respondent 
was  Magill's  confidante  and  that  she  had  not  proved  the  elements  of  a 
gift*  That  finding  is  not  that  a  gift  was  Induced  by  fraud,  but  that 
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a  gift  was  not  made.  There  Is  no  question  therefore  of  declaring  .. 

constructive  trust  or  setting  aside  the  gifts,  and  there  is  no  merit 

to  the  contention.  This  proceeding  is  provided  by  statute  to  discover 

assets  of  an  estate  and  compel  their  delivery.  Hire  v.  Hrudlcka, 

379  111.  201. 

The  order,  subject  of  this  appeal,  finds: 

*  *  *  *  that  the  following  property  was  the  property  of 
Franklin  Magill  at  the  time  of  his  death  and  belongs  to 
his  estate! 

(2)  Amount  due  on  open  account  from  Magill- 
weinsheimer  Company  as  of  January  13, 

1943.  Letter  of  May  14,  1938 $5,055.90 

(3)  Amount  due  on  open  account  from  New 
Products  Corporation  as  of  January  13, 

1943,  Letter  of  May  14,  1938  ....   24,280,40 

****** 

IT  IS  THEREFORE  ORDERED  that  Etta  Klasky  turn  over  to 
the  Administrator  of  the  ****  all  of  the  above  property  #*♦*," 

The  "letters"  of  May  14,  1938,  were  substantially  the  same  and  read 

as  follows: 

"Pay  to  the  order  of  Etta  E.  Klasky  amounts  standing 
to  my  credit.  She  has  instructions  and  authority  to  disburse 
in  accordance  with  my  wishes," 

Respondent  argues  that  the  oourt  was  without  jurisdiction  to.  decide 

in  a  citation  proceeding  the  legal  effect  of  the  instruments. 

Petitioner  argues  that  the  court  did  not  determine  that  the  instruments 

were  valid  or  invalid,  but  merely  whether  Magill  had  made  a  gift  of 

the  instruments.  Respondent  replies  that  the  court  did  not  decide 

that  the  instruments  belonged  to  Magill,  but  that  the  amounts  in  the 

account  did  and  directed  her  to  pay  them.  The  Probate  Court  order 

found  that  respondent  had  no  right  to  the  accounts  due,  either  by 

virtue  of  the  "letters"  or  otherwise.  It  is  not  clear  what,  precisely, 

the  Circuit  Court  found  and  ordered  with  respect  to  these  items. 

The  instruments  specified  no  amount,  nor  did  they  designate 

any  date  at  which,  if  they  were  assignments,  the  amount  assigned 

can  be  fixed.  The  order  fixes  the  amount  due  on  the  date  of  Magill' s 

death.  It  would  appear  that  the  order  directed  respondent  to  turn 
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over,  not  the  instruments,  but  the  moneys  due.  The  court  had 
Jurisdiction  to  decide  that  respondent  should  turn  over  the 
instruments,  but  not  to  determine  that  she  should  turn  over  the 
proceeds  of  the  accounts.  Johnson  v.  Nelson.  341  111.  119;  Bawdy 
v.  Strickland.  378  111.  230,  The  debtors  are  the  Magill-Weinsheimer 
Co,  and  the  New  Products  Corporation.  If  the  instruments  were 
gifts  to  her,  respondent  must  collect  upon  them  as  creditor  of 
those  concerns.  If  the  instruments  are  assets  of  the  estate,  the 
administrator  must  collect  upon  them*  The  disputed  instruments,  if 
the  court  so  determined,  are  assets  of  the  Magill  Estate  in  the 
sense  that  the  effect  of  turning  them  over  to  the  estate  would  be 
to  extinguish  respondent's  claims  to  the  accounts.  We  point  out 
that  if  our  construction  of  the  order  is  correct,  an  injustice 
arises  from  the  direction  to  turn  over  the  amounts  specified.  She 
has  not  received  any  moneys  from  the  accounts. 

The  record  shows  that  respondent  was  called  by  petitioner 
"as  an  adverse  witness  under  section  60  of  the  Practice  Act",   She 
was  the  court's  witness  in  this  proceeding.  Keshner  v,  Keshner.  376 
111,  354;  Merchant's  Loan  and  Trust  Co.  v.  Kgan.  (222  111.  494)  143 
111*  App.  572;  In  re  Estate  of  Halaska,  307  111.  App,  176;  Price, 
et  al.  v.  Meier.  324  111.  App.  313,  In  this  citation  proceeding  the 
estate  will  gain  and  the  respondent  lose,  or  vice  versa,  depending 
upon  final  decision.  Their  interests  are  to  that  extent  adverse, 
We  believe,  however,  Section  60  is  not  applicable  even  though 
respondent  might  have  been  practically  an  adverse  or  reluctant  witness 
so  far  as  petitioner  was  concerned  (Keshner  v.  Keshner),   There  is 
no  plaintiff  or  defendant,  nor  any  counter-alignment  of  parties  in 
this  proceeding.  Hire  v,  Krudicka.  The  petitioner  was  not  bound 
by  respondent's  testimony  for  she  was  the  court's  witness  even 

though  she  was  examined  by  counsel  for  petitioner.  Merchants  Loan 
&   Trust  Co.  v.  Egan;  In  re  Estate  of  Halaska* 
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It  would  seem  that  an  orderly  procedure  would  be  for  the 
court,  If  It  wished  to  examine  respondent,  to  conduct  the  examination 
through  attorney  for  the  petitioner  or  respondent  as  the  event 
requires.  This  suggestion  brings  up  the  point  whether  section  2 
of  the  Evidence  Act  applies  in  a  oitation  proceeding.  If  this 
were  a  proceeding  between  petitioner  and  respondent,  the  former 
could  avail  himself  of  respondents  disqualification  under  section  2 
and  object  to  her  testimony  of  transactions  preceding  Magill's 
death,  unless  he  chose  to  waive  his  right  and  call  her  as  his  witness. 
In  this  event  if  he  opened  the  door  to  transactions  prior  to 
Maglllrs  death  she  could  be  examined  by  her  own  attorney  upon  the 
same  transaction.  The  purpose  of  section  2  is  to  protect  against 
disadvantage  from  the  lack  of  testimony,  through  death,  to  meet  that 
of  the  witness.  The  estate  would  suffer  no  less  in  this  proceeding, 
however,  if  the  trial  court,  because  respondent  was  its  witness, 
over  objection  of  petitioner,  elicited  testimony  of  transactions 
prior  to  Magill's  death.  We  believe,  therefore,  that  section  2  of 
the  Evidence  Act,  unless  the  disqualification  is  waived  by  the 
administrator's  failure  to  object,  is  applicable  in  a  citation  pro- 
ceeding. If  the  court  does  inquire  into  such  transactions  without 
objection  from  attorney  for  petitioner,  respondent  should  be  permitted 
to  testify  to  the  same  transaction  under  examination  by  her  attorney. 
At  the  close  of  her  examination  "under  Section  60",  respon- 
dent* s  attorney  examined  her  further.  In  several  instances,  on 
objection  the  court  limited  the  examination  and  instructed  her 
attorney  to  defer  some  questions  until  respondent  put  in  her  case. 
When  respondent  was  called  as  a  witness  in  her  own  behalf  the  court 
asked  for  an  outline  of  proof*  Her  attorney,  accordingly,  made 
an  offer  of  proof.  At  the  close  of  the  offer,  objection  was  made 
to  the  form  of  the  offer;  to  "some"  as  being  incompetant  and 
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immaterial;  to  the  part  which  covered  transactions  prior  to  Magillt8 
death,  as  inadmissible  under  section  2  of  the  evidence  Aot;  and 
to  that  part  covering  transactions  occurring  on  the  date  of  Magill*s 
death  as  having  been  already  testified  to  by  respondent  under  section 
60  uiiaer  examination  of  both  counts.  The  objection  was  sustained, 

The  court  did  not  require  particularization  of  the 
objections  to  transactions  prior  to  Magill»s  death.  The  offer  showe, 
however,  that  certain  of  these  transactions  were  testified  to  by 
respondent  under  examination  by  attorney  for  petitioner.  As  to 
these,  the  objection  should  have  been  overruled.  It  is  true  that 
some  testimony  of  all  events  on  January  13,  1943,  following  Magill»s 
death,  was  given  by  respondent  when  examined  by  petitionees  counsel 
and  the  further  examination  by  her  own  counsel.  But,  there  was  some 
restraint  by  the  court  with  some  promise  that  respondent  could  give 
further  testimony  in  her  own  behalf.  There  is  a  difference  in 
"covering  an  event"  when  examined  as  an  adverse  witness  and  when  a 
witness  in  one»s  own  behalf.  We  think  that  at  the  risk  of  testifying 
"over"  to  some  of  these  events,  she  was  entitled  to  give  the  further 
testimony.  There  was  no  designation  of  the  part  of  the  offer  objected 
to  as  incompetent  and  immaterial.  Petitioner  eays  that  respondent 
made  no  attempt  to  distinguish  any  part.  She  was  not  asked  to  do  so. 
He  further  says  the  court  was  not  obliged  to  sift  out  the  competent 
Brora  the  ineompetaat.   The  court  asked  for  the  offer.  It  should 
have  had  objecting  counsel  point  out  the  items  objected  to. 

In  the  offer  of  proof,  reference  was  made  to  many  cancelled 
checks  drawn  against  Maglll^s  account  and  a  series  of  telegrams  and 
letters  written  by  Magill  to  respondent  while  she  was  on  trips  away 
from  Chicago,  beginning  in  1930,  After  the  court  sustained  the 
objection  to  the  offer  of  proof,  respondent  offered  the  checks  and 
written  communications  in  evidence,  Objeotion  was  made  that  the 
proffered  exhibits  were  immaterial  and  were  transactions  prior  to 
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Magill' s  death.  The  court  sustained  the  objections  and  excluded  the 
exhibits.  Respondent  sought  to  introduce  the  oheoks  to  show  that 
Magill  in  his  lifetime  paid  certain  of  her  expenses,  such  as  utilities 
and  rent.  The  letters  and  telegrams  were  offered  as  showing  the 
relationship  of  the  parties  and  bearing  upon  donative  intent.  These 
communications  are  personal  and  contain  terms  of  endearment,  express 
affection  and  gratitude  and  some,  apparently,  transmitted  money. 
We  think  the  exclusion  of  this  documentary  evidence  was  error* 

Respondent  claims  to  be  the  donee  of  veluable  items  of 
property^:  most  of  which  were  in  her  possession  at  the  time  of 
Magill' s  death.  Petitioner  contends  and  the  court  found  that  respondent 
was  not  owner  of  these  items.  There  are  circumstances  and  exhibits 
which  support  the  position  of  each.  There  are  memoranda  in  which  Magill 
stated  In  writing  that  certain  items  are  the  property  of  respondent 
and  testimony  of  his  oral  statements  to  that  effect;  and  evidence  of 
respondent's  care  of  Magill  during  sickness,  his  affection  for  and 
his  reliance  upon  her  and  the  lack  of  intimacy  between  Magill  and 
his  daughter  Mrs.  Culbertson.  On  the  other  hand  there  is  testimony 
that  Magill  transferred  property  to  respondent  to  remove  it  from 
danger  of  involvement  in  litigation!  that  despite  memoranda  indicating 
gifts  to  respondent  of  certain  items,  Magill rs  and  respondents 
treated  those  items  in  a  manner  inconsistent  with  the  idea  of  gifts; 
evidence  that  certain  items  claimed  to  be  in  her  possession  were  not; 
and  evidence  that  certain  items  claimed  by  her  as  gifts,  were  given 
her  to  be  distributed  according  to  Magill* s  wishes. 

In  this  state  of  the  record,  the  question,  of  donative  intent 
was  vital.  We  think  the  documentary  evidence  offered  was  clearly 
relevant  to  that  issue  and  should  have  been  admitted.  38  C,  J,  S» 
p.  86?  (b),  882  (o).   We  cannot  consider  that  evidence  in  respondent1 s 
favor  on  this  appeal,  even  though  it  should  have  been  received  at 
the  trial,  for  we  are  limited  on  review  to  consider  only  evidence 
admitted  by  the  trial  court. 
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This  case  should  be  retried.  Petitioner  is  entitled  to 
whatever  advantage  by  vay  of  admission  may  arise  from  respondents1 
relinquishment  of  her  claim  to  any  items  which  she  may  have  heretofore 
contended  were  gifts,  as  well  as  arising  from  the  fact  that  certain 
items  not  claimed  by  her  were  designated  by  Maglll  as  her  property 
and  later  used  by  him  for  his  own  puroose. 

The  court  admitted  some  and  rejected  other  evidence  of 
Magill,s  business  and  personal  characteristics  as  bearing  upon 
donative  intent.  This  evidence  was  admissible,  38  C.  J.  S.  868, 
So  also  is  the  evidence  of  respondents  attention  to  Maglll  when 
he  was  sick  in  1940  (Sando  v.  Smith.  S37  111.  App,  570)  and  the 
testimony  of  Mrs.  Culbert son's  relations  with  her  father  since  1926. 
Jackson  v.  Plllsbury.  380  111.  554* 

For  the  reasons  given  the  order  of  the  Circuit  Court  is 
reversed  and  the  cause  is  remanded  for  retrial  as  to  the  items 
subject  of  this  appeal,  and  in  a  manner  consistent  with  this  opinion, 

ORDER  REVERSED  AND  CAUSE  REMANDED, 
BURKE,  J.  CONCURS. 
LEWE,  J.  TOOK  NO  PART, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 
Defendant  in  Error, 

CHESTER  RUDNICKI, 

Plaintiff  in  Error. 


ERROR  TO 

CRIMINAL  COURT 
COOK  COUNTY. 


1  32TI.A.213 

MR,  PRESIDING-  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  writ  of  error  to  review  the  conviction  of 
Chester  Rudnicki  of  the  crime  of  conspiracy.  The  Jury  found  him 
guilty  as  charged,  fixed  his  punishment  at  imprisonment  in  the 
penitentiary  and  his  fine  at  S2,000,  The  trial  court  fixed  the 
imprisonment  at  not  less  than  three  or  more  than  five  years. 

Included  in  the  indictment  with  Rudnicki  were  Valaskas 
and  Pelka.  The  jury  found  Valaskas  not  guilty  and  Pelka  guilty. 
The  latter  has  not  appealed.  The  indictment  alleged  a  conspiracy 
to  obtain  money,  etc.  from  persons  or  firms  or  corporations  by 
means  of  the  confidence  game  through  the  use  of  bogus  checks 
purporting  to  be  drawn  by  the  Strand  Manufacturing  Company  of 
Chicago, 

Pelka  devised  an  ingenious  scheme  to  pass  the  bogus  cheeks 
He  studied  the  wages  and  working  hours  of  the  companies  whose 
names  were  used  on  the  checks.  He  had  check  forms  made  and  printed 
in  the  names  of  those  firms.  He  induced  girls,  with  promises  of 
handsome  profits,  to  agree  to  pass  the  checks.  He  procured  defense 
work  garb  for  them.  He  had  identification  badges  and  cards  made 
to  conform  with  the  firm  names  on  the  bogus  checks.  He  caused 
the  girls  to  be  photographed  and  reproductions  of  the  photographs  to 
placed  on  the  badges  and  cards.  He  trained  the  girls  in  outlying 
stores  of  Chicago  for  their  later  unlawful  practice  in  the  Loop 
area.  He  disciplined  them  in  memorizing  the  false  information 
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necessary  to  deceive  the  inoocent  victims.  He  chose  hours  after 
the  purported  payers'  defense  plants  closed  for  the  passing  of  the 
checks  so  that  unwary  business  people  would  fail  in  their  efforts 
to  identify  the  check  passers.  He  divided  the  unlawful  profits 
with  the  girls,  encouraged  their  efforts  and  discouraged  any 
intention  they  might  have  to  give  up  the  enterprise. 

The  bogus  checks  used  In  convicting  Pelka  and  Rudnicki 
purported  to  be  drawn  on  Chicago  banks  by  the  Strand  Manufacturing 
Company,  Inc.  against  its  payroll  account.  She  names  of  the 
fictitious  payees  and  amounts  were  typewritten  and  amounts  impressed 
with  a.  check  protector.  The  checks  were  all  in  the  same  amount, 
$32*26,  At  the  lower  left  hand  corner  of  the  checks  were  printed 
forme  containing  spaces  for  the  amount  of  the  gross  wages,  the 
Old  Page  Pension  and  Income  Tax  deductions  and  the  net  wages* 

Rudnicki  says  that  Pelka*e  guilt  was  shown  beyond  a  reason- 
able doubt,  but  that  the  proof  against  him  fell  short  of  that 
standard.  The  State  pointed  out  that  the  same  evidence  convicted 
Rudnicki  as  convicted  Pelka,  Rudnicki  answers  that  he  testified 
in  his  own  defense  and  that  Pelka  did  not. 

Rudnicki  was  at  that  time  employed  by  the  Progressive  Hotel 
Association,  operators  of  the  Bryson  and  several  other  hotels  and 
cafeterias.  He  was  employed  as  an  auditor  and  accountant  and  his 
duties  included  issuing  checks  for  payment  of  bills  and  wages.  He 
spent  several  days  each  week  at  the  Bryson  where  his  office  was 
located  on  the  10th  floor.  He  had  known  Pelka  all  his  life.  They 
"bet  horses8  every  afternoon  and  about  twice  a  week  played  cards 
together  at  a  ga»  station. 

Pelka  had  been  in  the  printing  business  and  had  his  own 
shops  for  several  years  but,  at  the  time  of  the  check  transactions, 
was  a  printing  solicitor.  The  Bryson  and  other  Progressive  Hotels 
were  his  customers.  He  had  lived  under  an  assumed  name  for  some 
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time  in  1943,  in  a  hotel  across  the  street  from  the  Bryson,  In 
September  and  October  of  1943  -  the  period  subject  of  the  indictment  - 
he  lived  under  his  true  name  at  the  Bryson  on  the  10th  floor  several 
feet  away  from  Rudnicki1 s  office. 

The  most  damaging  testimony  against  Rudnicki  was  that  of 
Donna  Peay  and  Geraldine  Hunter  who  participated  in  Pelka1 s  check 
passing  ring.  They  participated  for  a  couple  of  weeks.  They  had 
met  Pelka  in  August  and  on  or  about  September  13th  began  cashing  the 
bogus  checks  under  his  direction.  At  the  time  of  the  trial  these 
girls  had  already  been  convicted  of  a  confidence  game,  as  a  result 
of  their  passing  the  bogus  checks.  They  had  not  yet  been  sentenced 
and  their  applications  for  probation  were  then  pending.  They  were 
not  indicted  for  conspiracy.  They  met  Rudnicki  at  a  party  at  their 
apartment  in  the  latter  part  of  September.  They  had  heard  of  him 
previously  from  Pelka  who  had  referred  to  him  often  as  Andy.  Rudnicki 
had  been  known  as  Andy  since  his  boyhood  days.  His  radio  was  used 
for  music  at  the  late  September  party.  It  is  upon  their  testimony 
that  the  State  relies  for  directly  connecting  Rudnicki  to  the  conspiracy, 

Pelka  told  the  girls  that  before  the  war  he  typed  the  checks 
himself,  using  different  machines,  and  that  since  the  war  he  depended 
upon  other  persons  for  the  typing.  On  October  12,  1943,  the^/ accompanied 
Pelka  to  Valaeka's  place  of  employment,  picked  the  latter  up  and  drove 
to  his  printing  shop.  This  testimony  was  corroborated  by  a  fellow 
employee  of  Valaska's.  Pelka  brought  out  of  Valaska's  shop  Hthe 
usual  bundle  of  checks"  and  then  drove  to  the  Bryson  Hotel  where  the 
cheeks  were  to  be  typed.  He  left  the  girls  in  front  of  the  Bryson  while 
he  went  in.  He  returned  and  told  the  girls  that  the  "guyM  was  having 
a  party  and  could  not  type  the  checks  and  that  they  would  meet  hla 
about  "seven"  at  a  gas  station  on  Archer  Avenue  to  pick  up  the  checks, 
Rudnicki  and  other  witnesses  corroborated  the  girls*  testimony  to 
the  extent  that  Pelka  came  to  Rudnicki1 s  office  at  that  time  and  while 
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"a  party*  was  then  in  progress.  Pelka  and  the  girls  met  Rudnicki 
about  seven  o "clock  at  the  Archer  Avenue  gas  station,  This  is 
admitted  by  the  defendant  and  testified  to  by  other  witnesses. 

There  are  conflicts  and  differences  in  essential  parts 
of  this  testimony,  Mrs,  Walsh,  a  Hotel  room  clerk  and  State  witness, 
said  that  on  October  IS,  1943,  she  went  to  Rudnicki* s  office  about 
4JS0  P.M.  and  stayed  until  about  6  P.M.J  that  he  was  the  only  one 
there  when  she  arrived;  that  she  was  there  about  an  hour  before 
Pelka  came  in;  that  he  said  nothing,  stayed  a  few  minutes  and  left; 
that  he  brought  no  package  or  envelope}  that  she  dia  not  hear  him 
speakj  that  she  telephoned  for  the  beer  which  was  consumed;  and 
that  the  beer  was  gone  when  Pelka  arrived*  Miss  Dutt,  a  Hotel 
switchboard  operator,  said  she  went  to  Rudnicki* I  office  about 
5:30  P.M.;  that  when  she  arrived  Mrs.  Walsh,  Pelka  and  Rudnicki  were 
drinking  beer;  that  she  saw  nothing  delivered  by  Pelka  and  heard  no 
conversation  regarding  checks;  that  he  left  before  she  did;  and 
that  she  paid  no  attention  to  him.  White,  a  Hotel  night  clerk,  called 
as  a  defense  witness,  said  that  he  and  a  man  named  Hurley  were  also 
at  the  party;  that  Pelka  came  in  and  stayed  a  few  minutes;  and  that 
White  had  ordered  the  beer* 

Neither  Mrs.  Walsh  nor  Miss  Dutt  mentioned  White  or  Hurley 
as  being  present.  Mrs,  Walsh  said  the  beer  was  gone  before  Pelka 
arrived.  Miss  Dutt  said  Pelka  was  drinking  beer  with  Mrs.  Walsh 
and  Rudnicki  when  she  arrived,  Mrs,  Walsh  and  White  say  that  Pelka 
stayed  but  a  few  minutes,   Rudnicki  says  that  Pelka  came  in  and  said, 
"Hello"  and  stayed  a  very  short  time,  Mrs.  Walsh  skid  she  ordered 
the  beer.  White  says  he  did. 

Donna  Peay  and  c-eraldine  Hunter  said  that  when  they  went 
to  the  gas  station,  Rudnicki  came  over  and  told  Pelka  that  he  had 
no  chance  to  type  the  checks  because  "the  party"  broke  up  late  and 
that  he  would  get  the  checks  out  the  first  thing  in  the  morning. 
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Fitzgibbons,  gas  attendant,  says  that  Rudnlcki  came  to  the  station 
first,  got  gas,  wiped  off  the  windshield  and  was  "all  set  to  go" 
when  Pelka  and  the  girls  drove  in  15  minutes  later,  and  that  Rudnioki 
went  over  and  talked  with  them,  DeMatteo,  owner  of  the  gas  station 
says  that  while  Fitzgibbons  was  servicing  Rudnlcki* s  car,  the 
latter  came  into  the  office  and  worked  on  a  "scratch  sheet"  until 

Pelka  drove  in  and  that  Rudnlcki  then  walked  over  to  Pelka1 s  car  on 
the  driver's  side.  Rudnlcki  says  that  he  Just  happened  to  see 
Pelka  and  the  girlsj  that  he  had  been  in  the  office  for  a  minute; 
that  he  cleaned  the  windshield  and  started  to  drive  out  when  Pelka 
drove  in;  and  that  "he  waved  and  joked  a  little"  and  then  drove  on. 

We  think  Pelka1 s  statement,  out  of  Rudnlcki* s  presence, 
in  front  of  the  Bryson,  referring  to  the  "guy"  was  rendered  competent 
by  subsequent  connecting  testimony.  People  v»  Braune,  325  111. 
App,  331*  We  think  the  testimony  of  the  girls  was  sufficiently 
corroborated  by  circumstances  and  testimony  to  warrant  the  Jury 
accepting  their  story.  This  conclusion,  we  believe,  is  borne  out  by 
additional  considerations  hereinafter  related.. 

The  bogus  checks  introduced  in  evidence  were  written  upon 
the  typewriter  and  impressed  with  the  check  protector  in  use  at 
the  Bryson  during  the  period  covering  the  transactions,  subject  of 
the  indictment.  The  names  used  as  payees  on  the  bogus  checks  were 
those  of  guest  sat  the  Bryson.  The  typewriter  was  often  carried 
from  the  office  of  the  manager  of  the  hotel  to  Rudnlcki^  office, 
starting  in  March,  1943,  The  check  protector  was  kept  in  Rudnlcki1 s 
office.  It  was  in  March  also  that  Pelka  moved  into  the  hotel  across 
the  street* 

Rwdnicki  owned  a  Hudson  car  for  whieh  he  applied  for  a 
license  to  the  Secretary  of  State,  January  23,  1943,  October  16, 
1943,  he  applied  for  a  transfer  of  this  license  to  a  Pontiao  which 
he  purchased  September  30,  1943,  In  the  sworn  application  signed 
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by  him  requesting  the  transfer,  it  was  stated  that  the  Hudson  was 
"stored"  and  that  Rodnicki  was  "salesman".  He  denied  the  statements 
were  his.  This  was  refuted* 

Pelka  gave  the  Hudson  to  the  girls  about  8  days  before 
their  arrest.  It  was  to  be  used  by  them  "to  work"  currency  exchangee, 
October  6,  1943,  under  Pelka's  direction,  Donna  Peay  filed  a 
sworn  application,  under  the  name  Mary  Anna  Donahoe,  for  a  certificate 
of  title  and  license.  The  application  stated  the  Hudson  was 
purchased  from  Rudnicki  September  28,  1943,  Accompanying  the 
application  was  a  sworn  Assignment  of  Title  to  Mary  Anna  Donahoe 
purporting  to  be  signed  by  Rudnicki,  Rudnicki  denied  any  participa- 
tion in  these  fraudulent  activities  and  insisted  that  he  had  sold 
the  Hudson  to  DeMatteo  for  175.00,   The  latter  denied  such  a  sale, 

Rudnicki  finished  school  in  1936,  He  feegan  to  work  for 
the  Progressive  Hotel  Association  in  1940  at  $85,00  per  month.  He 
bought  a  gas  station  in  1942*  At  the  time  of  the  trial  his  salary 
was  §175  per  month.  He  had  an  additional  income  of  J200  a  month 
from  a  lease  of  his  gas  station.  He  bought  the  Pontiac  for  $1200. 
He  did  not  trade  the  Hudson  in  this  purchase.  He  paid  $524  by 
check  September  30,  and  $300  more  October  7,  1943  upon  the  purchase. 
He  had  also  bought  a  house  in  Downers  Grove, 

Rudnicki  said  he  needed  the  typewriter  in  preparing  his 
reports.  This  was  met  by  testimony  that  his  typex^rltten  reports  were 
not  made  after  the  early  part  of  1943  and  that  thereafter  his  only 
reports  were  in  pen  and  ink.  His  claim  that  he  used  the  typewriter  to 
prepare  daily  reports  for  White  was  denied  by  White  in  rebuttal. 
He  had  testified  in  defense  for  Rudnicki.  There  was  corroboration 
of  only  part  of  Rudnicki fs  testimony  that  he  caused  the  lock  on  his 
door  to  be  changed  on  more  than  one  occasion  and  a  panel  replaced  in 
the  door  to  his  office* 
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We  believe  we  have  recited  enough  on  the  salient  features 
of  the  case  to  show  that  whatever  disputes  there  were  upon  the 
facts,  were  for  the  Jury  to  resolve.  We  find  the  jury  was  Justified 
in  finding  Rudnicki  guilty, 

Rudnicki  complains  of  error  in  the  court's  refusal  to 
give  an  Instruction  naming  Donna  Peay  and  Gea«ldlne  Hunter,  designating 
them  as  accomplices  and  stating  the  law  on  accomplice  testimony. 
We  believe  given  instructions  No.  20  and  No,  22  adequately  informed 
the  Jury  on  the  subject.  This  fact  is  sufficient  to  distinguish 
Hoyt  v.  People,  140  111.  588,  relied  on  by  Rudnicki,  wherein  the 
court  said,  "No  other  instruction  was  given  calling  the  attention  of 
the  jury  to  the  character  of  the  evidence  of  accomplices  *  *  W,H 
The  given  instructions  referred  to  were  carelessly  drawn  in  that  the 
masculine  pronouns  "he",  etc,  are  used  almost  exclusively  and  the 
only  accomplices  who  testified  were  the  girls.  We  think,  however, 
that  the  jury  knew  from  statements  at  the  trial,  arguments  and  obser- 
vation  that  the  instructions  referred  to  Donna  Peay  and  Geraldine 
Hunter,  The  court,  did  not  err  in  refusing  to  give  defendant's  offered 
instruction  No,  20,  It  had  a  tendency  to  mislead.  Given  instruction 
No,  28  covered  the  subject  matter  of  refused  Instruction  No.  10,  No 
error  was  committed  in  refusing  defendant's  offered  instruction  No.  6* 

Rudnicki  complains  of  given  instructions.  Instruction  No,  2 
simply  described  the  elements  of  conspiracy  and  is  not  vulnerable 
to  the  attack  that  it  omits  the  requirement  of  proof  beyond  a  reason- 
able doubt.  Instruction  No,  3  states  the  requirement  sufficiently. 
Instruction  No,  4  does  not  assume  the  conspiracy,  it  begins  with 
the  word  "If",  Instruction  No,  6  by  use  of  the  term  "concur"  and 
"aid  in  executing"  states  the  necessity  of  participation  by  the 
defendants.  Instruction  No.  7  does  not  go  outside  the  scope  of  the 
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indictment.  Strand  Manufacturing  Company  was  not  a  victim,  but  its 
name  was  used  as  an  instrument.  Instruction  No,  IS  reqMired  the 
Jury  to  be  convinced  b*yon#  a  reasonable  doubt  of  the  "truth  of 
the  charge  in  the  indictment,  etc. ■  The  charge  included  participation 
by  Rudnioki*  Instruction  No*  14  states  that  if  the  facts  and 
circumstances  are  as  consistent  with  innocence  as  with  guilty,  the 
Jury  should  find  the  defendants  not  guilty.  This  is  tantamount  to 
the  requirement  that  the  proof  be  established  beyond  a  reasonable 
doubt*  Instruction  No.  15  states  that  the  defendant's  guilt  must 
be  established  as  to  exclude  every  other  reasonable  hypothesis  that 
the  evidence  must  carry  with  it  a  "reasonable  certainty"  of  guilt 
and,  "If  it  does  little  more  th&n  excite  the  supposition  of  guilt,  etc," 
This  instruction  is  not  clear.  It  should  not. have  been  given, 
although  we  cannot  say  it  prejudiced  Rudnioki,  Instruction  No,  1? 
covered  the  law  with  reference  to  defendant's  privilege  of  testifying 
or  not*  Rudnioki  contends  it  was  so  drawn  as  to  lead  the  Jury  to 
apply  the  same  test  to  hie  testimony  as  to  that  of  the  accomplices 
Peay  and  Hunter.  We  cannot  agree.  The  instruction  on  testimony 
of  accomplices  limited  the  general  term  "any  other  witness"  used  in 
this  instruction*  Given  instruction  No,  5  covered  th#  same  subject 
aatter  as  refused  instruction  No*  18*  Given  instructions  Nos,  20, 
21  and  22  obviated  the  necessity  of  giving  refused  instruction  Nfc*  12, 

Thirty- two  Instructions  were  given  and  instruction  No.  27 
told  the  Jury  that  the  instructions  were  to  be  considered  as  a  series. 
We  believe  Rudnickl  was  not  prejudiced  in  the  giving  of  instructions* 

Rudnioki  complains  of  prejudice  in  the  conduct  of  the 
trial,  fie  says  his  cross-examination  of  Donna  Peay  was  restricted 
so  that  he  was  unable  to  bring  out  discrepancies  in  her  testimony 
and  that  of  Geraldlne  Hufeter  with  respect  to  a  trip  to  Detroit,  Both 
the  State's  Attorney  and  the  attorney  for  Pelka,  Rudnioki' s  co- 
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dgfendant,  objected  to  the  question  which  sought  detailed  information 
about  the  men  whom  the  girls  were  to  meet  in  Detroit.  Sustaining 
the  objections  was  not  error.  We  find  no  harm  to  Rudnicki  in 
other  incidents  related  to  the  examination  of  witnesses  and 
statements  of  State's  Attorney. 

Before  adjournment,  the  second  day  of  the  trial,  the  court 
admonished  the  jury  -  "You  nn|it  keep  your  minds  free  and  open  until 
that  time.  And  if  anybody  attempts  to  talk  to  you  or  call  you  about 
it,  if  you  receive  a  call  on  the  phone  from  somebody  you  do  not  know, 
try  and  trace  it.  Call  the  Statefs  Attorney's  Office  if  anything 
happens."  Upon  objection,  the  court  said:   "All  right,  call  me  then,"  and 
the  States  Attorney  added;  "At  your  home".  Upon  further  objeotlon 
the  court  stated  that  the  statement  implied  nothing,  simply  told  the 
Jurors  not  to  discuss  the  case  with  anyone  over  the  phone,  but  to 
take  the  names  of  anyone  who  called  them  and  tell  the  court  about  it. 
A  subsequent  motion  to  withdraw  a  Juror  and  declare  a  mistrial  was 
denied.  The  record  discloses  no  reason  why  the  admonition  was  given 
to  the  jury.  We  do  not  approve  the  admonition  in  this  case.   The 
trial  court  should  carefully  guard  against  prejudice  to  defendants 
in  criminal  cases*  In  the  state  of  the  record  before  us, .  however, 
we  cannot  say  that  the  Jury  was  influenced  by  this  charge. 

The  final  point  made  is  that  the  court  committed  error  in 
fixing  the  minimum  and  maximum  time  to  be  served  by  Rudnicki.  The 
jury's  verdict  fixed  the  punishment  at  imprisonment  in  the  penitentiary 
and  fixed  Rucnicki's  fine  at  32,000.  The  court  sentenced  him  to  a 
term  in  the  penitentiary  of  not  less  than  3  nor  more  than  5  years, 
The  crime  alleged  is  a  misdemeanor  (People  v.  Bain.  359  111.  455), 
but  the  punishment  provided  is  imprisonment  in  the  penitentiary  not 
exceeding  5  years  or  a  fine  not.  exceeding  |2,000,  or  both.   (Chap,. 38, 
par  139,  111.  Rev,  Stats.  1943),  Paragraph  803,  Chap  38,  111,  Rev, 
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Stats,  provides  that  any  person  adjudged  guilty  of  a  felony  or  other 
crime  punishable  by  imprisonment  in  the  penitentiary,  etc.  shall, 
except  in  cases  not  relevant  here,  be  sentenced  to  the  penitentiary, 
and  the  court  imposing  sentence  shall  fix  the  minimum  and  maximum 
limits  or  duration  of  imprisonment.  Clearly,  the  court  properly 
fixed  the  minimum  and  maximum  in  this  case. 

For  the  reasons  given  the  Judgment  of  the  Criminal  Court 
is  affirmed. 

AFFIRMED. 

LEWE  AND  BURKE,  JJ.  CONCUR. 
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MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  is  a  law  suit  based  on  an  alleged  conspiracy  to 
defraud,  seeking  damages  of  157,850.00.  The  original,  second  and 
third  amended  complaints  were  stricken  on  motion  of  defendants.  The 
court  in  addition  to  striking  the  third  amended  complaint,  ordered 
plaintiff's  action  dismissed  and  she  has  apoealed  from  the  order. 

We  shall  take  the  well-pleaded  allegations  as  true  to 
test  the  sufficiency  of  the  complaint.  We  shall  not  consider  an 
Appellate  Court  opinion  referred  to  in  plaintiff's  brief.  It  is 
not  part  of  the  complaint. 

The  oomplaint  attempts  to  charge  a  conspiracy  to  defraud 
plaintiff  of  her  tavern.  The  use  of  the  words,  "conspired", 
"contrived",  "connived"  and"eonfederated"  are  meaningless  in  plead- 
ings unless  specified  by  allegations  of  fact.  Sulinski  v.  Hmaboldft 
&   Wabansla  Bide.  Corp..  315  111.  App.  392,  The  gravamen  of  a 
civil  conspiracy  consists  of  the  act  or  acts  which  constitute  the 
unlawful  object  of  the  conspiracy.  15  C.  J.  S.  1035.  These  acts 
must  be  charged  with  the  earae  particularity  as  though  the  conspiracy 
were  not  alleged.  In  this  case,  since  plaintiff  attempts  to  allege 
a  conspiracy  to  defraud,  acts. showing  the  fraud  complained  of  must 
be  charged  with  particularity. 

The  substance  of  the  complaint  is  that  defendant  "conspired", 
"confederated",  "contrived"  and  "schemed"  to  obtain  plaintiff re 
tavern  by  "injecting"  Anderson  into  her  confidence  so  that  she 
would  make  him  manager  with  control  of  receipts  and  disbursements; 
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by  "arranging"  to  have  him  operate  the  business  at  a  loss;  by  "urging" 
her  to  make  a  loan  to  pay  an  accumulation  of  tavern  bills  and  to 
defray  expenses  for  a  Wisconsin  trip  in  aid  of  the  health  of  her 
husband  who  had  been  "plied"  with  liquor;  by  "inducing"  her  to  make 
the  loan,  thereby  further  distressing  her  financially;  by  sending 
her  "false  reports"  of  the  business  which  she  relied  upon;  by  "arranging* 
a  default  in  a  weekly  payment  on  the  chattel  mortgage  securing  the 
loan;  and  by  foreclosing  the  mortgage  and. selling  the  tavern  fixtures 
following  default  in  the  mortgage  payment, 

The  terms  quoted  are  conclusions  and  do  not  state  a  case* 
There  are  no  dates  given  and  no  facts  to  support  the  conclusions. 
There  is  no  description  of  who  "injected"  Anderson  into  plaintiff's 
confidence,  nor  who  "arranged"  to  have  him  operate  at  a  loss,  nor 
how  these  were  accomplished.  There  is  no  explanation  why  she 
needed  urging  to  borrow  when  the  bills  which  had  accumulated  and  her 
husband's  health  created  a  need  for  money,  There  is  no  explanation 
why  she  left  the  business  in  Anderson's  hands  after  the  business  was 
operated  at  a  loss  and  she  knew  it  and  had  to  borrow  to  cover  it. 

Plaintiff  alleges  the  defendants  represented  to  her  that 
the  tavern  was  operating  at  a  loss.  She  does  not  say  the  represen- 
tation was  false,  nor  could  she  consistently  under  other  allegations 
made.  She  alleges  the  tavern  earned  enough  to  pay  the  mortgage  in 
full,  yet  she  had  to  borrow  to  meet  operating  losses  before  the 
mortgage  was  placed.  There  is  no  explanation  why  defendants  had  to 
"arrange"  a  loss,  if  it  was  in  existence* 

There  is  no  information  about  the  "false  reports"  she 
relied  upon.  There  is  no  reason  shown  why  the  ^Corporate  Defendant 
should  not  have  foreclosed  after  it  loaned  the  money  to  plaintiff, 
and  default  was  made  in  payment  of  the  mortgage  securing  the  loan# 
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We  have  pointed  out  enough  to  show  that  the  complaint  did 

not  allege  fraud,  (Sullnski  v.  Humboldt  &  Wabanaia  Bldfi.  Corp.) 
and  was  properly  stricken.  We  also  believe  that  the  dismissal 
order  was  correct. since  plaintiff  had  ample  opportunity  to  state 

a  cause  of  action* 

For  the  reasons  given  the  order  of  the  Superior  Court   . 

is  affirmed. 

ORDER  AFFIRMED* 


LEWE  AND  BURKE,  JJ4  CONCUR, 
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CLARA  TRACHTENBERG,  ) 

)     APPEAL  PROM 
Appellant,    ) 

v.  j         SUPERIOR  COURT 

HAROLD  B,  FUERSTENBERG,  etc.,    ) 

et  al.,  )  COOK  COUNTY* 

Appellees.    )     •  i  ^    X«J&*  &  X  ' 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  has  sued  her  mother,  brother  and  sister  for 
an  accounting  of  the  assets  of  a  partnership  composed  of  the 
individual  defendants.  She  claims  that  assets  belonging  to  the 
estate  of  a  deceased  sister  were  wrongfully  invested  in  the  firm. 
On  defendants  motion  the  trial  court  found  that  judgments  in 
proceedings  to  discover  assets  in  the  Probate  Court  of  Cook  County- 
were  res  Judicata  of  the  Issues  presented  by  the  pleadings  In 
this  case.  The  complaint  was,  accordingly,  dismissed  and  plaintiff 
has  appealed, 

Edith  Fuerstenberg  died  November  16,  1942,  The  defendant 
Harold  Fuerstenberg  was  made  administrator  of  the  estate  on  applic- 
ation of  his  mother  Naomi  Fuerstenberg,  Plaintiff,  Rose  Meites, 
Florence  Arbetman,  Saul  Fuerstenberg  and  the  defendants  were  the 
only  heirs.  The  inventory  filed  January  19,  1943  listed  assets  of 
#5,433,40,  Petitions  to  discover  assets  of  the  estate  were  filed 
in  the  Probate  Court  July  15,  1943  on  behalf  of  plaintiff,  Mrs. 
Meites  and  Mrs,  Arbetman,  September  7,  1943  a  supplemental  inventory 
listed  additional  assets  of  $7,129,75, 

In  her  complaint  the  plaintiff  alleges  that  Edith 
Fuerstenberg  prior  to  her  death  owned  10  shares  of  stock  in 
Fuerstenberg  and  Co.,  a  corporation,  of  which  Harold  Fuerstenberg 
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was  president,  Edith,  Secretary  and  Treasurer,  and  they  and  their 
mother  directors;  that  prior  to  her  death  Edith  withdrew  #30,000.00 
from  the  Corporation  and  placed  it  in  a  safety  deposit  box  main- 
tained by  Edith  and  the  defendant  Miriam  Jointly;  that  the  morning 
after  Edith* s  death,  Miriam  removed  from  the  box  the  certificate 
representing  the  10  shares  of  stock  and  the  money;  that  January  4, 
1943  the  Corporation  was  dissolved  and,  thereafter,  a  partnership 
formed  by  the  defendants;  and  that  the  money  and  stock  certificate  - 
neither  of  which  belonged  to  her  -  were  used  by  Miriam  as  an 
investment  in  the  partnership.  She  asks  for  an  accounting  of  the 
partnership  business  to  determine  what  share  rightfully  belongs  to 
the  estate  of  Edith  Fuerstenberg* 

Defendants  answered  and  in  substance  denied  that  Miriam 
removed  "approximately  |30, 000,009  in  money  belonging  to  Edith 
from  the  safety  deposit  box,  stated  that  the  stock  certificate  was 
a  gift  to  MiriamJ  denied  that  any  money  invested  in  the  firm  came 
from  the  safety  deposit  box  or  belonged  to  Edith;  and  denied  that 
any  assets  of  the  firm  belonged  to  the  estate.  Their  affirmative 
defense,  upon  which  the  decree  rests,  is  that  the  doctrine  of 
res  judicata  applies  to  preclude  plaintiff's  action  because  the 

■ 

issues  in  the  citation  proceedings  in  the  Probate  Court  were 
identical  with  those  raised  here  and  were  decided  in  favor  of 
defendants.  Plaintiff^  replication  states  that  the  answer  in 
averring  the  affirmative  defense  does  not  recite  the  judgment  of 
the  Probate  Court, 

The  court  dismissed  the  oomplaint  after  finding  the  issues 
and  parties  in  this  cause  were  the  same  as  those  in  the  citation 
proceeding,  and  that  both  proceedings  were  based  on  the  same 

cause  of  action. 

Defendants  say  that  because  plaintiff  in  her  replication 

does  not  deny  that  the  issues,  parties  and  cause  of  action  are  the 
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same,  the  allegations  underlying  the  affirmative  defense  must  be 

taken  as  true.  Plaintiff's  reply  does  not  deny  the  Probate  Court 

Judgments  were  entered*  Defendant  filed  with  its  answer  and  as 

a  part  thereof,  copies  of  the  petitions  in  the  citation  proceedings. 

These  exhibits  control  the  allegations  in  the  answer  where  they 

are  in  conflict* 

The  doctrine  of  res  .judicata  was  applied  by  the  trial 
court  as  a  complete  bar  to  plaintiff's  action. 

In  one  of  the  citation  proceedings  Harold  Fuerstenberg, 
as  Administrator,  was  the  only  respondent  and  in  the  other  Miriam 
Fuerstenberg  was  the  sole  respondent.  In  the  instant  action,  in 
addition  to  Harold  as  Administrator,  Harold,  individually  and  Miriam 
and  Naomi  are  joined  as  defendants.  Moreover,  Harold,  individually, 
Miriam  and  Naomi  are  sued  as  partners  as  a  means  of  obtaining  an 
accounting  from  the  firm.  Plainly,  there  is  no  identity  of  parties 
in  the  Probate  Court  proceedings  and  the  instant  action. 

Defendant  relies  on  Healea  v.  Verne.  343  111,  325,  331, 
to  support  his  claim  that  it  is  not  necessary  that  all  parties  in 
the  Instant  suit  should  have  been  parties  to  the  citation  proceeding. 
It  was  held  in  that  case  that  where  additional  parties  had  no 
interest  which  could  be  affected  by  the  litigation,  application  of 
the  doctrine  would  not  be  defeated.  Harold,  individually,  and  Naomi 
Fuerstenberg  have  interests  in  the  firm  which  can  be  affected  in 
the  instant  action* 

Since  there  is  no  identity  of  parties,  the  doctrine  of 
res  judicata  is  not  applicable  as  an  absolute  bar  to  plaintiff's 
action.  City  of  Chicago  v.  Part  ridge.  248  111,  442,  We  need 
consider  no  other  point. 

For  the  reasons  given  the  decree  of  the  Superior  Court  is 

reversed  and  the  cause  is  remanded  for  further  proceedings. 

REVERSED  AND  REMANDED* 

LEWE  AND  BURKE  JJ.  CONCUR, 
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F,  W.  FISCHER,  APPEAL  rROM 

Appellant, 


v 


• 


CIRCUIT  COURT 


QUEEN  HED¥I»«3  POLISH  NATIONAL)  ««fli,mv 

Catholic  church  of  Chicago,   )  cook  county. 

a  religious  corporation,      ) 

Appellee.    )     32  7  I  .A.  21 

MR,  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OP  THE  COURT, 

This  is  an  action  to  enforce  a  mechanic^  lien.  Plain- 
tiff, a  licensed  architect,  claims  that  he  was  employed  by 
defendant,  through  its  Board  of  Trustees,  to  render  services  as 
architect  and  as  superintendent  of  construction,  for  which 
defendant  owes  him  and  has  refused  to  pay  a  balance  of  S748.37 
and  interest.  The  decree  found  that  he  had  been  t>aid  1150.00  in 
full  for  his  services  as  architect,  was  entitled  to  a  lien  for  5200 
for  his  other  services  and  that  the  eosts  should  be  shared  equally 
between  the  parties.  Plaintiff  has  appealed.  Defendant  hae  filed 
no  appearance  or  brief  in  this  court. 

The  award  of  200  for  plaintiff's  services  as  superintendent 
of  construction  is  the  precise  amount  he  claimed  for  those  services. 
The  issue  here  revolves  about  the  claim  based  upon  his  services 

as  architect* 

Plaintiff  alleged  he  was  engaged  to  render  the  services 
at  an  agreed  fee  of  1*  percent  of  the  lowest  bid  received  on  the 
epeclfications.  Defendant  answered  that  the  agreement  was  for 
^150,00. 

After  the  Board  of  Trustees  decided  to  construct  the 
building,  defendant's  pastor  on  or  about  June  2,  1943,  called  upon 
plaintiff  and  discussed  the  project,  June  4,  plaintiff  attended 
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a  meeting  of  the  defendant  trustee*,  at  which  he  was  engaged  to 
prepare  the  plans  and  specifications.  Thereafter  he  and  the  pastor 
viewed  a  church  in  c?ary  and  one  in  South  Chioago  as  models.  Plain- 
tiff first  prepared  penoil  sketches  which  were  shown  to  the  pastor 
and,  pursuant  to  slight  revisions  suggested  by  the  pastor's 
superior,  prepared  hlue  prints  and  specifications  which  were  sub- 
mitted to  the  Board.  Plaintiff  received  150  when  he  was  engaged 
and  1100  a  few  days  after  the  plans  were  submitted  to  the  Board, 

July  20,  1943,  after  the  plans  were  received  by  the 
trustees,  plaintiff  was  engaged  to  take  the  bids  and  supervise 
construction.  July  31,  he  advised  the  pastor  that  he  had  received 
oral  bids  for  some  contracts  in  excess  of  ^31,000.  On  August  31, 
he  submitted  to  the  trustees  two  bids,  one  for  ¥31,035,25  and 
one  for  46,558,  September  8,  1943,  he  received  a  letter  from 
defendant1 s  attorneys  that  he  had  been  paid  in  full  and  should 
not  take  any  plans  or   specifications.  At  the  time  of  trial  the 
building  had  not  been  constructed. 

The  issues  were  referred  to  a  master  in  chancery  who 
made  findings  and  recommendations  substantially  the  same  as  those 
contained  in  the  decree* 

Plaintiff  ajpgues  first  that  he  was  entitled  to  li  percent 
of  the  low  bid,  despite  the  fact  that  the  building  contemplated 
was  not  erected.  There  is  no  finding  that  plaintiff  was  not 
entitled  to  a  lien  for  architect's  fees  because  the  building  was 
not  constructed.  We  assume  that  the  master  and  the  trial  court 
would  have  allowed  plaintiff's  lien  for  the  amount  of  ?150,00, 
though  the  building  was  not  constructed,  had  the  finding  not  also 
been  made  that  plaintiff  had  been  paid* 

There  is  no  merit  to  the  complaint  that  no  findings  were 
made  that  the  plans,  were  approved;  that  plaintiff  was  ready, 
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willing  and  able  to  oroceedj  and  of  defendant's  arbitrary  stoppage 

of  the  work.  The  first  Is  Implicit  in  the  finding  that  plaintiff 
was  entitled  to  U50.00  for  making  the  plans,  and  that  this  sum 
was  paid.  The  latter  two  are  not  relevant.  Plaintiff  is  satisfied 
with  the  allowanoe  made  for  his  services  in  connection  with  the 
taking  of  the  bids,  and  this  is  the  only. part  of  his  fee  which  he    | 
says  depended  on  the  actual  construction. 

Plaintiff  argues  that  the  decree  and  the  master's  report 
are  unsupported  by,  and  against  the  manifest  weight  of,  the  evidence. 
The  rule  is  that,  where  the  master,  and  not  the  court,  has  heard 
the  evidence,  we  are  not  limited  to  the  inquiry  whether  the  findings 
are  against  the  manifest  weight  of  the  evidence,  but  may  determine 
whether  the  decree  was  a  proper  one  under  the  law  and  the  evidence. 
Jones  v.  Koeoke.  387  111,97. 

The  vital  question  is  what  agreement  was  made  between  the 
parties  for  plaintiff's  fee  for  the  preparation  of  the  plans  and 
specifications.  The  important  relevant  findings  of  fact  are  that 
plaintiff  was  hired  under  an  agreed  fee  of  ^150  for  preparation  of 
the  plane  and  that  there  was  no  agreement  to  pay  him  1*  percent 

of  the  lowest  bid. 

Plaintiff  testified  unequivocally  that  his  agreement 
for  the  preparation  of  the  plans  and  specifications  was  lft  percent 
of  the  lowest  bid  and  that  the  £150  he  received  was  on  account  of 
his  final  fee.  The  written  receipts  Introduced  in  evidence  show 
a  payment  of  iSO  on  June  4  and  a  payment  of  ?100  on  July  21,  and 
state  that  the  respective  payments  are  "on  account". 

Witness  Wr»esien,  recording;  secretary  of  defendant, 
testified  that  plaintiff's  fee  was  to  be  1%  percent  of  $10,000     , 
which  was  to  be  the  limit  of  the  cost  of  the  church.  Witness      \ 
September,  testifying  for  defendant,  stated  that  plaintiff  said 
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his  "fee*  would  be  flOO  or  $150  or  thereabouts",  and  states  that 
on  July  20,  Fischer  asked  for  "the  remainder  of  his  retainer.  1100." 
Both  these  witnesses  testified  that  Fischer  asked  li  percent  for 
each  part  of  his  services  and  September  testified  that  plaintiff 
said  his  total  fee  would  be  "3  percent  of  the  total  cost  of  the 
church  building1*,  He  also  testified  that  the  trustees  wanted 
plaintiff  to  build  within  the  limit  of  $10,000.  The  pastor  said 
that  plaintiff  requested  a  fee  of  150,  based  on  the  construction 
cost  of  'ao,000  and  that  he  wanted  300  in  addition  to  the  £L50 
to  take  bids  and  supervise  construction.   The  pastor  insists  that 
the  agreed  construction  limit  was  £10,000* 

Written  minutes  of  defendants  parish  meetings  were 
introduced  in  evidence.  The  minutes  of  May  2  reports  a  discussion 
of  the  proposed  building  and  "estimated  that  we  should  try  and 
build  a  church  for  about  S10,0Q0."  June  2  minutes  report  the 
contacting  of  plaintiff  and  the  oosslbility  of  getting  contractors, 
June  4  minutes  report  discussion  with  plaintiff  and  state  "we 
wanted  to  build  within  #10,000  limit*;  that  Fischer  asked  for 
part  of  the  retainer  as  he  would  need  money  for  oaper,  etc.  and 
further  said  that  the  cost  of  the  plans  should  not  exceed  "^100,00, 
or  a  little  more",  "based  on  hie  claim  of  l£  percent  of  the  cost 
of  the  building,"  July  20  minutes  reported  submission  of  the 
plans  by  plaintiff,  discussing  the  permits  and  materials;  the 
hiring  of  plaintiff  "as  agent  and  architect",  "li  percent  as  agent 
and  1%  percent  as  architect";  and  plaintiffs  request  for  -100,00, 

"total  ;150.00  to  date".  July  25  minutes  report  meeting  with 
plaintiff  and  subcontractors  and  the  showing  of  the  plans  to  the 
congregation  and  the  report  by  plaintiff  that  he  had  taken  some  bide, 
August  31st  minutes  report  receipt  of  two  bids  from  plaintiff  of 

,46,558  and  £31, 035,25  and  plaintiff1 s  request  *for  150  more  as 
retainer",  "150.00  paid  for  plans,  now  he  wants  =150,00  for 
obtaining  bids," 
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We  think  it  is  nlaln  that  when  plaintiff  was  engaged  on 
June  4  that  the  defendant's  trustees  had  little  definite  knowledge 
of  the  exaot  kind  and  cost  of  the  building  contemplated.  The 
minutes  state  that  the  discussion  of  June  4  was  very  short  and  that 
plaintiff  said  he  could  not  give  much  information  until  he  found 

out  more  details.  Defendant  orobably  at  this  time  wished  to  keep  / 

I 

the  cost  of  the  building  within  $10,000,  but  we  see  little  room 
for  a  basis  for  the  trustees  understanding  that  plaintiff  was  to 
be  limited  to  #150.00  for  his  fees  as  architect.  The  June  4 
minutes  stated  that  plaintiff  told  them  he  could  not  give  a  definite 
figure  for  fees,  but  based  his  elalm  on  1|  percent  of  the  cost 
of  the  building.  It  is  difficult  to  see  how  the  trustees  could 
have  misunderstood,  for  the  minutes  and  witnesses  refer  to  payment 
to  plaintiff  as  a  retainer.  Moreover,  if  his  fee  was  to  be  based 
on  the  cost  of  construction,  and  they  knew  not  the  cost  of  con- 
struction, how  could  the  definite  figure  of  ,150.00  be  understood 
as  the  fee? 

Defendant's  sworn  answer  avers  that  when  the  fl50  was 
paid  plaintiff  was  informed  that  the  payment  was  in  full  for  all 
services  unless  the  building  was  actually  constructed.  The  first 
part  of  the  averment  is  not  borne  out  by  the  receipts  given  defendant 
by  plaintiff,  nor  by  the  oral  or  minute  references  to  "retainer", 
"l£  percent",  payment  Hto  date",  etc.  As  to  the  latter  part  of 
the  averment  the  master  found  against  the  defendant  by  awarding 
the  plaintiff  his  lien  for  200  for  services  performed  after 
completing  plane  and  specifications. 

We  think  we  have  pointed  out  engugh  to  show  that  there  is 
no  basis  for  the  finding  that  defendant  agreed  to  pay  plaintiff  4150 
for  the  plans  and  specifications  and  no  other  sum.   Furthermore, 
the  finding  that  there  was  no  agreement  whereby  plaintiff  was  to 
receive  1^  percent  of  the  lowest  bid  as  his  fees  for  plans,  is  not 
proper  on  the  evidence.   There  is  no  Question  at  all,  It  seems  to  us. 
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that  the  agreement  was  for  14?  percent.   The  only  question  Is  whether 
the  1$  percent  was  to  apply  to  the  110,000  limit  or  to  the  lowest  hid. 

We  believe  the  evidence  shows  that  regardless  of  what 
the  pastor  and  trustees  originally  believed,  probably  before  and 
certainly  not  later  than  the  July  20  meeting  when  the  plans  were 
submitted  and  plaintiff  was  engaged  as  superintendent  to  take  bids 
on  construction,  they  knew  the  cost  of  the  building  would  exceed 
110,000,  The  pastor  and  plaintiff,  following  the  June  4th  meeting, 
saw  the  churoh  in  Gary  which  cost  f 18, 000  in  1941.  This  figure 
was  discussed  between  them,  and  at  a  later  meeting  according  to  the 
minutes.  That  church,  however,  had  no  parsonage  and  the  pastor 
wanted  the  plane  to  include,  in  addition  to  the  ohurch,  a  six  room 
parsonage  for  living  quarters.  On  July  25,  several  subcontractors 
attended  the  meeting  and  promised  to  submit  bids,  July  31  the 
pastor  was  advised  by  plaintiff  that  the  oral  bids  were  totaling  in 
excess  of  #31,000,  All  that  time  there  had  been  no  question  or 
objection  on  behalf  of  the  defendant,  The  pastor  made  no  protest 
when  he  was  advised  of  the  amount  of  the  oral  bids,  except  perhaps 
to  remark  that  they  were  high.  It  was  not  at  this  time  that  defend- 
ant's lawyer  advised  plaintiff  not  to  take  further  bids.  Plaintiff 
was  permitted  to  proceed  taking  bids  for  another  month  until  on 
August  31  he  submitted  to  the  trustees  the  bid  of  $46,558,  It 
was  only  after  this  final  act  plaintiff  received  the  September  8th 
letter  telling  him  to  take  no  bids* 

We  believe  we  have  shown  by  a  recital  of  the  evidence 
above,  that  the  decree  rendered  was  not  proper  under  the  evidence, 
Wt  have  not  had  the  benefit  of  defendant's  version  and  argument. 
Under  all  the  circumstances,  we  believe  that  in  justice  to  plain- 
tiff, the  decree  should  be  reversed  in  so  far  as  it  finds  that 
plaintiff  agreed  to  perform  the  architect's  services  for  %150„00. 
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In  view  of  this  conclusion  we  shall  also  reverse  the 
decree  In  so  far  as  it  divided  the  costs  between  the  parties. 

For  the  reasons  given  the  deoree  of  the  Circuit  Court 

is  reversed  and  the  cause  is  remanded  with  directions  to  that 

court  to  find  that  the  agreement  for  plaintiff's  services  was  made 

in  accordance  with  the  allegations  of  plaintiff's  complaint  and 

to  award  plaintiff  a  lien  for  the  sum  of  1748,37  and  to  tax  the 

cost  of  this  proceeding  against  the  defendant, 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS, 

LEWE  AND  BURKE,  JJ.  CONCUR* 
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THE  CENTURY  INDEMNITY  COMPANY,  a    ) 
corporation,  ) 


APPEAL  PROM 


Appellee,       j 

v»  j  CIRCUIT  COURT 

BOARD  OF  EDUCATION  OF  THE  CITY  OF  ) 

CHICAG0»  COOK  COUNTY, 

Appellant,  ) 

327I.A.  216 

MR*  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
The  Century  Indemnity  Company,  a  corporation,  filea  a 
two  count  complaint  in  the  Circuit  Court  of  Cook  County  against 
the  Board  of  Education  of  the  City  of  Chicago,  The  first  eount 
alleged  an  account  stated  between  Fred  J,  Tucker  and  defendant 
for  #5,450,  on  which  #1,000  had  been  paid,  leaving  a  balance  due 
of  §4,450.  An  assignment  of  the  account  from  Tucker  to  plaintiff 
was  also  alleged.  The  second  count,  as  amended,  is  in  the  nature 
of  a  quantum  meruit.  It  alleges  that  Tucker  was  employed,  in  an 
oral  agreement,  as  an  expert  real  estate  witness  in  the  case  of 
Giddens,  et  al.  v.  Board  of  Education,  Circuit  Court  General  No* 
35-C-16593,  by  the  Board  of  Eduoatlon  at  the  request  of  its  duly 
authorized  agentsj  that  the  defendant  agreed  to  pay  Tucker  the 
reasonable  value  of  his  services}  that  he  rendered  the  services 
beginning  February  14,  1936  and  ending  July  15,  1936J  that  such 
services  were  reasonably  worth  #5,4505  that  #1,000  wae  paid  on 
account,  leaving  a  balance  of  #4,450,  which  claim  was  assigned  to 
plaintiff.  Answering  the  first  count,  defendant  denied  that  there 
was  an  account  stated.  Answering  the  seoond  oount,  subsequent  to 
the  overruling  of  its  motions  to  strike  such  count,  defendant 
denied  that  Tucker  was  employed  by  it,  or  rendered  any  services  as 
set  forth  in  the  complaint;  denied  that  it  owed  any  amount  to 
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plaintiff;  alleged  that  no  offioial  resolution  or  action  of  the 
Board  was  ever  taken  to  employ  Tucker;  that  such  alleged  hiring 
was  Illegal  and  void;  alleged  that  no  appropriation  was  ever 
adopted  in  the  annual  school  budget  with  which  to  pay  Tucker;  and 
that  any  attempt  to  pay  him  would  be  illegal  and  void*  In  its 
reply  to  defendant's  answer  to  the  second  count,  plaintiff  alleges 
that  it  neither  admits  nor  denies  the  allegations  as  to  no  official 
resolution  and  no  prior  appropriation  adopted  in  the  school  budge t, 
and  states  that  plaintiff  has  no  knowledge  and,  therefore,  neither 
admits  nor  denies  said  allegations,  but  denies  that  the  said  alle- 
gations are  competent,  relevant  or  material  to  the  issues,  and 
for  a  further  reply  plaintiff  alleged  that  defendant  is  estopped 
from  maintaining  either  or  both  defenses*  Preliminary  to  the  trial, 
and  pursuant  to  defendants  notice,  plaintiff  filed  a  bill  of 
particulars,  stating  that  the  alleged  services  rendered  by  Tucker 
to  defendant  were  set  forth  in  a  certain  statement  to  the  Board  of 
Education  by  Tucker  dated  December  4,  1936*  A  trial  before  the 
court  without  a  Jury  resulted  in  a  finding  and  judgment  against 
defendant  for  $4,450.  This  appeal  followed. 

The  City  of  Chicago  in  trust  for  the  Use  of  Schools  holds 
title  to  certain  real  estate  for  the  Board  of  Eduoation  of  the  City 
of  Chicago.  This  real  estate  was  leased  by  the  Board  of  Education 
to  certain  lessees,  and  by  the  terms  of  the  leases  a  revaluation 
was  periodically  required  for  the  purpose  of  fixing  the  rentals  to 
be  paid  by  the  lessees.  In  1935  the  lessees  disputed  the  valuations 
arrived  at  by  the  appraisers  and  filed  a  complaint  for  injunction 
in  the  Circuit  Court  of  Cook  County,  entitled  "Giddens,  et  al.  v* 
Board  of  Education,  General  No,  35-C-16593",  to  contest  this  appraisal* 
A  decree  was  entered  favorable  in  the  main  to  the  contention  of 
the  Board  and  the  complainants  in  that  case  appealed  to  this  court, 
where  it  is  now  pending.  The  Board  engaged  Mr,  John  S,  Hummer, 
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since  deceased,  as  its  counsel  in  the  litigation  and  the  matter 
proceeded  to  trial.   The  question  of  the  valuation  of  the  real 
estate  being  involved,  real  estate  experts  were  retained  by  the 
respective  parties  and  testified  as  to  the  valuation  of  the  property. 
The  property  is  located  on  the  west  side  of  State  Street,  between 
Madison  and  Monroe  Streets,  in  Chicago.   Fred  J.  Tucker  was  a 
real  estate  expert  of  long  experience,   Mr.  Richard  S.  Folsom, 
attorney  for  the  defendant,  requested  Tucker  to  render  services  as 
an  expert  appraiser  and  adviser  in  the  Giddens  case.  He  was  the 
first  expert  Mr,  Folsom  called  upon  and  assisted  him  in  selecting 
other  expert  appraisers  for  the  defense  of  the  case.   In  order  to 
be  acquainted  with  the  case  and  preoare  himself  with  knowledge  of 
what  was  going  on  and  properly  advise  the  attorneys  in  the  case, 
it  was  necessary  that  Mr,  Tucker  be  present  in  court  and  watch  the 
proceedings.  Defendant  maintains  that  Tucker  was  employed  as  an 
expert  real  estate  witness.  We  agree  with  plaintiff  that  the 
record  in  the  instant  ease  does  not  show  whether  or  not  Tucker- 
testified  in  the  revaluation  case. 

In  a  deposition  taken  in  the  State  of  Maine,  where  Mr, 
Tucker  then  resided,  he  testified  that  at  the  time  he  was  employed 
Mr,  Folsom  said  to  him:   HWe  have  another  fight  on  here  and  I  shall 
want  you  as  a  witness  and  expert  in  this  case*.  He  stated  that  at 
that  time  nothing  was  said  as  to  the  compensation  he  was  to  receive; 
that  the  revaluation  case  went  to  court;  that  he  conferred  with 
the  attorneys}  and  that  he  attended  court  a  number  of  days.  He 
testified  further  that  after  his  services  were  performed  he  prepared 
a  statement  in  condensed  form  and  submitted  it  to  Mr,  Folsom}  that 
Mr,  Folsom  told  him  to  "itemize  it  fully  so  as  to  cover  it  in  detail, 
as  the  matter  had  to  go  up  to  the  Board  of  Education  and  he  wanted 
it  in  a  detailed  mannert  as  much  as  could  possibly  be  done"}  that 
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he,  Tucker,  prepared  a  statement,  or  bill,  in  greater  detail;  that 
on  Deoember  4,  1936  he  delivered  the  bill  to  Mr,  Folsom  in  the 
letter's  office;  and  that  at  the  time  the  bill  was  delivered  Kb.  Folsom 
did  not  make  any  objection  thereto  or  any  comment  thereon.  The  bill 
was  dated  December  4,  1936.  The  first  item  Is  for  services  in  the 
revaluation  case,  beginning  February  14,  1936,  such  service  consisting 
*f  "preparation" *   The  bill  contains  a  total  of  53  items,  29  of 
which  are  listed  as  conferences,  and  23  as  attendances  in  court,  with 
a  total  charge  of  $5,450,  The  charge  for  "preparation",  was  |2,500 
and  for  the  conferences  and  attendances  in  court  |?2,950,  At  the 
foot  of  the  bill  appears  the  following:  M$l,000  paid  on  this  account 
July  &  August,  1938,  F.  J.  T."  Mr.  Tucker  testified  further  that 
"many  times"  after  the  submission  of  the  bill  on  December  4,  1936 
he  requested  payment;  that  Mr.  Folsom,  answering  him,  gave  "different 
reasons  at  different  times,  principally  that  the  matter  had  to  go 
before  the  Board  and  he  wasnTt  ready  to  present  the  bill  as  yet, 
but  that  he  expected  to  do  so  in  the  near  future";  that  on  July  27, 
1938,  Mr.  Folsom  gave  him,  Tucker,  a  check  for  ,1,000;  that  at  the 
time  the  check  was  delivered  to  him  there  was  no  discussion  as  to  the 
amount  that  was  due;  and  that  at  that  time  Mr.  Folsom  did  not  make  any 
statement  to  him  that  his  bill  was  "out  of  line".  Answering  the 
question!   "When  was  the  first  time  you  learned  that  Mr.  Folsom,  or 
the  defendant,  questioned  the  amount  you  had  coming?"  Mr.  Tucker 
answered:  "In  talking  about  bills  in  general  -  that  other  experts, 
as  well  as  me,  had  been  haunting  Mr.  Folsom* s  office  continually 
for  money  -  and  Mr.  Folsom  said  that  the  bills  were  all  out  of  line 
and  there  would  have  to  be  some  reduction  made,   That  wasn't  speaking 
of  my  bill  any  more  than  the  bills  of  the  others.  He  didn't  criticize 
my  bill  only  generally  speaking,  as  I  have  outlined."  In  answering 
a  question  as  to  whether  when  the  thousand  dollar  check  w&s   handed 
to  him,  Mr,  Folsom  made  any  statement,  the  witness  said:  "This 
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check  was  paid  on  account  of  the  bill  rendered."  OJn  answer  to  a 
question  as  to  whether  on  or  about  November  1,  1940  or  prior  thereto 
he  had  a  conversation  with  Mr.  Folsom  regarding  the  payment  of  his 
bill,  he  answered?  "I  did.  I  told  him  of  the  position  -  how  badly 
I  needed  some  money  -  and  laid  my  cards  on  the  table,  with  Mr.  Folsom, 
which  I  was  always  free  to  do  on  account  of  his  long  friendship; 
and  I  asked  him  if. there  was  a  possibility  of  getting  some  money 
on  my  account,  Mr.  Folsom  was  very  nice  about  it,  and  said  he  would 
make  every  effort  to  do  so,  but  the  Board  was  a  large  board  and  they 
wern't  satisfied  with  the  bills  and  he  didn»t  know  what  he  could  do, 
but  he  was  going  to  do  everything  he  could  for  me  in  getting  my  money 

on  this  bill." 

The  eheck  dated  July  27,  1938,  described  as  a  warrant,  is 
payable  to  the  order  of  Fred  J.  Tucker  for  *1,000,  eharged  to  "Bond 
Service"  and  signed  by  the  president,  secretary  and  assistant 
secretary  of  the  Board,  and  by  the  Mayor  and  Comptroller  of  the  City 
of  Chicago,  It  appears  from  the  record  of  the  proceedings  that  at 
a  regular  meeting  held  on  July  82,  1938  the  attorney  for  defendant 
presented  the  following  report: 

"Your  attorney  reports  that  certain  lessees  of  the  Board 
of  Education  lots  on  State  Street  began  suit  in  July  1935  to  enjoin 
payments  of  rents  due  from  them  and  fixed  under  the  appraisal  of 
May  1935,  and  that  said  suits  consolidated  under  the  title  Blanche 
atddens  et  al.,  versus  the  Board  of  Education  have  been  with  some 
unavoidable  interruptions  on  trial  since  that  date.  Your  attorney 
further  reoorts  that  in  the  defense  of  these  suits  is  has  been 
necessary  to  employ  real  estate  experts  to  testify  on  behalf  of 
the  Board  for  the  purpose  of  sustaining  the  valuations  of  the  saia 
lots  in  question  as  fixed  by  said  appraisers;  that  among,  those 
exoerts  thus  employed  are  the  following:  Fred  J.  Tucker,  Glenn  E, 
Crawford,  L,  L.  Sachs,  Joseph  W.  Cremin,  George  S.  Lurie.  Your 
attorney  further  reports  that  the  above  named  experts  have  satis- 
factorily done  the  work  required  from  them  in  the  trial  ^  said 
suits  and  that  they  will  continue  said  work,  and  £11  tOTtiff  on 
behalf  of  the  Board,  and  otherwise  assist  in  its  defense  when 
?rIaT is  resumed  in* September,  Your  attorney  ^h^  f  porU  the 
said  experts  have  asked  for  payments  on  account  of  said  se rvices 
performed,  and  that  in  his  Judgment  and  consideration  the  amount 
of  work  which  has  already  been  done  by  them  in  connection  with  the 
Board* s  defense  it  is  fair  and  reasonable  that  Payment  of  one 
thousand  dollars  should  be  made  to  each  and  all  experts  on  account 
of  services  rendered  in  said  lawsuits  by  Fred  J.  Tucker,  Glenn.  E. 
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Crawford,  L»  L.  Sachs,  Joseph  W.  Cremin,  George  S.  Lurie.  Your 
attorney  therefore  recommends  that  the  aforesaid  payments  be  made 
on  account  of  services  rendered  in  the  suits  consolidated  under 
the  title  Blanch  Giddens,  et  al.,  versus  the  Board  of  Education, 
No,  35  C  16593,  Circuit  Court  of  Cook  County,  Illinois,  and  that 
such  payment  should  be  charged  to  the  Bond  Service  Fund,  and  be 
paid  from  monies  now  or  hereafter  accumulated  in  such  Bond  Service 

Fund  in  the  hands  of  the  Board." 

The  Board  record  of  this  meeting  also  shows  that  the  recommendation 
of  the  attorney,  which  the  Board  describes  as  a  "resolution",  was 
declared  to  be  the  action  of  the  Board  by  an  affirmative  vote  of 
eight  members,  with  hone  voting  in  the  negative.  Mr.  Tucker  stated 
that  the  amount  charged  in  his  bill  constituted  a  fair  and  reasonable 
fee  for  his  services.  No  testimony  was  offered  by  the  defendant. 

Defendant  states  that  it  is  a  body  politic  and  corporate 
and  has  only  sueh  powers  as  are  expressly  granted  by  statute,  or 
such  as  may  be  necessary  to  carry  into  effect  a  granted  power  and 
can  exercise  such  powers  only  and  exclusively  at  a  meeting  duly 
assembled  and  by  a  vote  of  the  members;  that  no  officer  of  the  Board 
is  empowered  to  enter  into  any  contract  whatsoever;  that  no  promise 
or  contract  made  by  such  a  person  can  create  any  liability  against 
the  Board;  that  school  moneys  cannot  be  expended  unless  ordered  by 
a  majority  vote  of  the  entire  membership  of  the  Board;  that  contracts 
made  in  violation  of  the  ^Annual  School  Budget  Law"  are  null  and  void; 
that  plaintiff  failed  to  prove  an  account  stated;  and  that  plaintiff 
failed  to  establish  its  damages  by  such  proper  evidence  as  would  enable 
the  court  to  ascertain  the  amount  thereof  to  a  reasonable  degree  of 
oertainty.  As  there  is  a  presumption  that  the  judgment  of  the  court 
is  right,  in  summarising  the  evidence  we  have  set  the  same  out  in  its 
aspect  most  favorable  to  plaintiff.  There  is  no  contention  that 
the  judgment  is  congrary  to  the  manifest  weight  of  the  evidence.  The 
Board  of  Education  was  engaged  in  a  controversy  with  certain  lessees 
concerning  a  revaluation  of  real  estate  owned  by  it.  The  litigation 
involving  the  revaluation  was  and  is  of  great  importance  to  those 
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concerned,  including  defendant.  It  became  necessary  for  the 
respective  parties  to  support  their  contentions  by  the  hiring  of  so- 
called  real  estate  experts,  Mr.  Tucker  was  a  real  estate  expert  of 
long  experience  and  had  previously  been  employed  by  the  Board  in  a 
similar  capacity.  He  was  highly  regarded  by  Mr.  Fo*som,  attorney 
for  the  Board.  The  latter  was  responsible  for  the  conduct  of  the 
law  department  of  the  Board  and  he  conducted  the  negotiations  for 
the  hiring  of  the  experts.  There  can  be  no  doubt  that  in  such 
capacity  he  retained  Mr,  Tucker  and  that  the  latter  rendered  valuable 
services.  Addressing  ourselves  to  the  proposition  as  to  whether 
defendant  hired  Mr.  Tucker,  we  observe  that  it  is  not  disputed  that 
he  did  render  the  services  required  of  him  in  the  revaluation  case; 
that  he  was  consulted  as  to  the  hiring  of  other  experts;  that  on 
December  4,  1936  he  presented  an  itemized  bill  showing  the  amount 
of  his  claim;  that  at  that  time  Mr.  Folsom,  who  was  thoroughly 
familiar  with  the  services  that  had  been  rendered  in  connection  with 
the  revaluation  oase,  told  him  he  would  submit  it  to  the  Board;  and 
that  on  July  87,  1938  a  payment  of  11,000  was  made  to  him.  The 
itemized  bill  introduced  in  evidence  was  produced  by  defendant  and 
shows  thereon  a  notation  that  #1,000  was  paid  "on  this  account"  in 
July  and  August,  J.938,  and  Is  followed  by  the  initials  "F.J.T. ", 
evidently  the  initials  of  Fred  J.  Tucker.  A  fair  inference  is  that 
Mr.  Folsom,  at  the  time  he  handed  over  the  check  for  $1,000,  required 
this  receipt.  It  is  interesting  to  note  that  the  receipt  is  on 
account  and  that  at  that  time,  at  least  between  the  attorney  for 
the  Board  and  Tucker,  there  was  no  dispute  as  to  the  balance.  At 
a  regular  meeting  of  the  Board  held  on  July  22,  1938,  the  attorney 
reported  that  in  the  revaluation  case,  for  the  purpose  of  sustaining 
the  valuations,  he  had  employed  four  experts,  among  them  Mr.  Tucker; 
that  the  experts  had  "satisfactorily  done  the  work  required  of  them"; 
that  they  had  requested  payment  on  account  of  the  services  and  that 
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It  was  fair  and  reasonable  that  payment  of  $1,000  should  be  made 

to  each  on  account  of  services  rendered,  The  recommendation  of 
Mr.  Folsom  was  adopted  by  the  Board,  At  that  time  no  objection  was 
made  to  the  bill  for  #5,450  which  had  been  presented  by  Mr,  Tucker, 
We  believe  that  it  Is  a  fair  inference  that  men  and  women  of  the 
character  of  those  who  sit  as  trustees  of  the  Board  of  Education 
would  require  the  attorney  to  give  them  the  facts  on  which  he  was 
making  his  recommendation,  and  that  the  attorney  would  have  given 
such  facts.  We  are  of  the  opinion  that  on  July  22,  19158  the  Board 
was  fully  informed  as  to  the  services  rendered  by  Tucker  and  as  to 
his  bill.  By  its  action  the  Board  approved  the  hiring  of  Tucker 
by  Folsom,  The  evidence  shows  that  when  Folsom  delivered  the  check 
for  $1,000  to  Tucker,  he  did  not  Intimate  to  him  that  he  questioned 
the  integrity  or  fairness  of  the  bill,  After  the  receipt  of  the 
^1,000  Tucker  continued  to  request  payment  of  the  balance  and  it 
was  not  until  sometime  later  that  Folsom  said  that  the  bills  were 
out  of  line  and  there  would  have  to  be  some  reduction  made.  It  is 
evident  that  Folsom  was  speaking  of  all  the  bills.  We  find  that 
under  the  evidence  Mr,  Tucker  was  hired  by  authority  of  the  Board 
of  Education,  and  that  in  paying  him  the  01,000  the  Board  recognized 
the  validity  of  the  bill  presented  on  December  4,  1936*  We  agree 
with  plaintiff  that  the  action  of  the  Board  Justified  the  trial 
court  in  assuming  that  the  necessary  resolution  of  employment  was 
passed,  and  that  the  necessary  appropriation  was  made* 

Defendant  maintains  that  Tucker  was  not  sufficiently 
explicit  when  testifying  in  setting  out  the  time  spent  in  conferences 
and  in  court;  also  that  there  are  certain  manifest  errors  or 
Inaccuracies  in  the  bill*  At  the  time  he  was  on  the  stand  he  was 
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not  asked  to  explain  the  inaccuracies*  Apparently,  the  attorney 
for  the  Board  and  the  Board  were  satisfied  with  his  services  and 
the  value  he  placed  on  them  and  recognized  that  it  was  the  obligation 
of  the  Board  to  pay  the  bill  which  he  presented.  We  are  satisfied 
that  plaintiff  proved  both  counts  of  the  complaint.  Defendant 
asserts  that  an  account  stated  has  been  defined  as  an  agreement 
between  the  parties  to  an  account  based  upon  prior  transactions 
between  them,  with  respect  to  the  correctness  of  the  separate  items 
composing  the  acoount,  and  the  balance,  if  any,  in  favor  of  the 
one  or  the  other*  We  agree  that  this  is  a  correct  definition.  It 
is  not  necessary  to  prove  the  correctness  of  the  separate  items* 
We  also  agree  with  the  rule  urged  by  defendant  that  an  account 
stated  cannot  be  made  the  instrument  to  create  an  original  liability 
and  that  it  merely  determines  the  amount  of  the  debt  where  liability 
previously  existed.  At  the  time  the  Board  directed  the  payment  of 
$1,000  to  Tucker  he  had  performed  all  of  the  services  for  which  he 
was  hired  and  for  which  he  submitted  his  bill.  The  reoord  shows, 
that  Tucker  had  a  legal  claim  on  which  to  base  an  account  stated. 

Because  of  the  views  expressed,  the  judgment  of  the  Circuit 

Court  of  Cook  County  is  affirmed* 

JUDGMENT  AFFIRMED, 

KILEY,  P.J*  CONCURS. 
LEWE,  J.  TOOK  NO  PART, 
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JOSEPH  E.    HALLORAN, 

Plaintiff  -  Appellee, 

CHICAGO  &  NORTH  iJESTERN  RAILWAY 
COMPANY,    a  corporation, 


APPEAL  FROM 

CIRCUIT  COURT 


-/'     COOK  COUNTY* 
Defendant  -  Appellant.   )  'JO     &  jQ   (   JL#Ae  j&  X  7 

MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  amended  complaint  filed  In  the  Circuit  Court  of  Cook 
County  by  Joseph  E.  Ralloran  against  the  Trustee  of  the  Chicago  & 
North  Western  Railway  Company  alleges  that  on  March  10,  1943  he 
was  working  as  a  switchman  in  defendant's  Grand  Avenue  yard;  that 
by  reason  of  such  employment,  the  Federal  Employers1  Liability  Act 
and  Safety  Appliance  Act  were  applicable;  that  the  crew  of  which 
he  was  a  member  operated  a. locomotive  in  a  southerly  direction  on 
out-freight  house  track  No*  1,  coupled  to  freight  cars  on  that  track, 
then  pulled  the  freight  cars  in  a  northerly  direction;  that  acting 
as  the  head  switchman,  he  was  on  the  west  side  of  the  track  to 
pass  signals  from  the  conductor  to  the  engineer;  that  he  was  unfamilaar 
with  the  physical  features  of  the  yae*  and  with  the  method  of  doing 
the  work;  that  defendant's  conductor  determined  to  move  the  ears 
from  track  No.  1  on  which  they  were  standing  to  another  part  of 
the  yard,  but  neglected  to  notify  him  what  the  movement  was  to  be, 
and  that  in  connection  with  the  northward  movement  defendant  was 
guilty  of  one  or  more  of  the  following  acts  of  negligence:  (a) 
carelessly  and  negligently  operated  the  cars  in  a  northerly  direction 
past  a  certain  switch  stand  located  at  No.  4  switch;  (b)  carelessly 
and  negligently  and  at  a  high  and  unreasonable  speed  operated  the 
ears  in  a  northerly  direction  past  switch  stand  No,  4;  (c)  carelessly 
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and  negligently  failed  to  notify  him  that  the  care  were  to  be  moved 
to  a  distant  part  of  the  yard,  necessitating  his  riding  the  oars 
to  that  point,  but,  on  the  contrary,  gave  him  a  signal  indicating 
that  the  cut  of  cars  would  be  stopped  immediately  or  a  short  distance 
beyond  No.  4  switch,  in  which  event  he  would  be  required  to  arofr  off 
near  the  switch  so  he  could  pass  signals;  that  after  he  alighted 
near  No.  4  switch,  defendant* s  conductor  negligently  gave  him  a 
peremptory  order  to  board  the  train,  although  the  grab  irons  and  stir- 
rups he  was  required  to  use  were  coated  with  ice  and  the  oars  were 
moving  at  a  high  speed;  (d)  suddenly  and  unnecessarily  accelerated 
the  speed  of  the  ears  as  he  was  attempting  to  board  same;  (e) 
negligently  maintained  the  cars  with  defective  and  unsafe  grab  irons 
and  stirrups  in  that  the  same  became  and  remained  covered  with  snow 
and  ice;  (f )  negligently  failed  to  furnish  him  with  a  reasonably 
safe  place  to  work]  (g)  negligently  failed  to  warn  him,  an  inexper- 
ienced employee,  of  the  operation  of  the  movement  and  the  physical 
features  of  the  yard;  and  (h)  negligently  allowed  a  hole  to  be 
excavated  and  remain  alongside  the  No.  4  switch  at  a  point  where 
employees  would  be  likely  to  stumble  and  fall.  The  complaint  further 
alleges  that  when  plaintiff  endeavored  to  board  the  moving  train, 
in  accordance  with  the  order  of  the  aonductor,  his  foot  slipped  into 
the  hole  near  the  switch  and  he  was  thrown  into  the  switch  stand 
and  his  right  leg  was  run  over,  requiring  surgical  amputation. 
Defendant,  answering,  denies  the  allegations  of  negligence  and  charges 
that  the  injuries  of  plaintiff  were  caused  by  his  own  carelessness 
and  negligence,  A  trial  before  the  court  and  a  Jury  resulted  in  a 
verdict  in  favor  of  plaintiff  in  the  amount  of  $35,000.  At  the 
request  of  defendant  the  court  submitted  special  interrogatories, 
in  answer  to  which  the  Jury  found  thats  (a)  Plaintiff  was  not 
guilty  of  contributory  negligence;  (b)  Defendant  carelessly  and 
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negligently  operated  the  cut  of  cars  past  the  switch  stand  in 
questionj  (o)  Defendant  oarelessly  and  negligently  operated  the 
ears  past  the  switch  stand  at  a  high  and  unreasonable  rate  of  speed; 
(d)  Defendant  did  not  suddenly  accelerate  the  speed  of  the  care 
while  plaintiff  was  trying  to  board  them;  (e)  Defendant  carelessly 
and  negligently  failed  to  exercise  ordinary  care  to  furnish 
plaintiff  with  a  reasonably  safe  place  to  work;  and  (f)  Defendant 
carelessly  and  negligently  caused,  suffered  and  permitted  a  hole 
or  depression  to  be  excavated  and  remain  alongside  the  track. 
Motions  by  defendant  for  a  directed  verdict,  for  judgment  notwith- 
standing the  verdict,  for  a  new  trial  and  to  set  aside  the  answers  to 
certain  interrogatories  were  denied,  and  the  court  entered  judgment 
on  the  verdict,  to  reverse  which  this  appeal  is  prosecuted* 

The  mishap  occurred  in  defendants  Grand  Avenue  yard  in 
Chicago  about  11 J  35  p„m»,  Wednesday,  March  10,  1943*  Plaintiff 
was  then  39  years  of  age*  He  had  worked  for  the  defendant  once 
before  as  a  brakeraan  from  1917  to  1921,  and  also  for  the  Belt 
Railroad,  as  well  as  for  some  other  employers*  He  re-entered  the 
employ  of  defendant  on  January  3,  1943,  three  months  before  he  was 
hurt*  For  convenience,  we  will  occasionally  refer  to  the  defendant 
(Trustee)  as  the  railway  company.  At  the  time  he  was  hurt,  plaintiff 
was  on  the  "extra  board",  meaning  he  had  no  regular  run,  but  had  to 
wait  for  a  call.  He  worked  on  various  Jobs  for  defendant,  but  did 
his  first  work  in  the  Grand  Avenue  yard  on  the  night  before  the 
occurrence*  He  was  hurt  while  on  the  second  night's  duty  in  that  yard* 
The  night  he  was  hurt  was  dark  and  cold.  During  the  day  it  had 

snowed,  although  it  was  not  snowing  at  the  time  of  the  occurrence, 

were 
The  weather  report  shows  that  at  6.30  p,ra,  there  jksx  8*§*  inches  of 

snow  on  the  ground  and  that  the  temperature  at  11:00  p.m.  was  15 

degrees.  There  were  no  flood  lights  in  the  yard  and  it  was  dark 

at  the  place  of  the  occurrence.  The  snow  did  not  come  up  over  the 
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rails.  The  Grand  Avenue  freight  yard  is  west  of  the  north  branch 
of  the  Chicago  River,  In  this  yard  the  tracks  run  generally  north 
and  south  and  are  numbered  from  east  to  west,  the  most  easterly 
track  being  No,  1,  Grand  Avenue  runs  east  and  west  and  the  portion 
traveled  by  the  public  passes  over  defendants  yard  on  an  overhead 
viaduot.  Immediately  underneath  the  viaduct  there  is  also  a  truck 
driveway  which  passes  over  defendant's  tracks  at  grade  level.  On 
the  east  aide  of  the  tracks  and  adjacent  thereto  are  two  freight 
houses.  One  of  these  houses,  called  the  old  out-freight  house,  is 
immediately  to  the  south  of  Grand  Avenue,  and  the  other  house, 
known  as  the  old  in-freight  house,  is  just  to  the  north  of  Grand  Avenue. 

Plaintiff  reported  for  work  as  head  brakeman  or  switphman 
with  the  11:00  p.m.  Grand  Avenue  Diesel  switch  engine  No,  1214,  This 
engine  was  between  40  and  45  feet  long  and  was  headed  south.  The 
cab  was  at  the  back  or  north  end  of  the  engine  and  the  engineer  was 
stationed  on  the  west  side  of  the  cab.  Conductor  Thomas  Torkelson 
was  in  charge  of  the  crew,  which,  in  addition,  consisted  of  Joseph 
J,  Kelly,  engineer,  Richard  Tansor,  fireman,  A.  J.  Staokowski,  rear 
brakeman  or  switchman,  and  plaintiff.  Although  this  was  only  the 
second  night  plaintiff  had  worked  in  that  yard,  he  was  an  experienced 
brakeman  and  switchman.  However,  he  was  unfamiliar  with  that  yard 
and  the  method  and  manner  of  conducting  switching  operations  there* 
When  plaintiff  reported  for  work  on  the  night  of  March  10,  1943  he 
went  to  the  switch  engine  which  was  standing  north  of  Grand  Avenue 
and  on  a  track  opposite  the  old  in-freight  house.  After  making 
several  preliminary  switches  near  this  freight  house,  he  opened 
the  switches  necessary  to  bring  t&e.  engine  from  the  track  alongside 
the  in-freight  house  to  track  No,  1,  located  immediately  west  of  the 
out-freight  house.  On  bringing  the  engine  over  to  out-freight  house 
track  No.  1,  he  made  one  mistake  in  throwing  a  switch,  the  engine  had 
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to  be  backed,  up  and  the  correct  switch  was  then  thrown,  Standing 
on  track  No,  1  and  spaced  about  2  feet  apart,  and  spotted  at  various 
openings  in  the  old  out-freight  house  were  9  freight,  cars  to  be  picked 
up  by  the  Diesel  engine  after  being  coupled  together.  The  engine 
was  headed  south,  which  brought  the  engineer  over  on  the  west  side 
of  the  track.  The  members  of  the  crew  were  working  on  the  west  side 
and  the  signals  were  to  be  passed  there.  The  conductor,  Torkelson, 
who  had  the  switching  list  showing  definitely  where  eaoh  oar  was  to 
be  placed,  apparently  intended  to  couple  the  cars  on  that  track,  pull 
them  out  toward  the  north  and  distribute  thea  to  various  other  tracks 
in  the  yard.  There  were  2  cars  next  to  the  locomotive  which  were  not 
to  be  switched.  Of  the  8  oars  standing  on  No*  1  track,  the  northerly 
7  were  to  be  pulled  out  and  the  most  southerly  car  was  to  be  left* 
When  the  oars  had  been  coupled  and  the  engine  started  back  north,  9 
cars  were  being  moved.   When  the  coupling  on  traek  No.  1  was  finished, 
plaintiff  was  about  2  or  3  car  lengths  south  of  the  engine,  the 
conductor  wa»  about  an  equal  distance  south  of  him,  and  Stackowskl, 
the  field  man,  was  about  Z\   car  lengths  south  of  the  conductor.  The 
signal  to  back  out  originated  with  Stackowskl,  who  made  the  last 
coupling.  This  signal  was  relayed  from  Stackowskl  by  the  conductor 
and  plaintiff  in  turn  passed,  the  signal  to  the  engineer,  The  track 
Just  to  the  west  of  track  No*  1  was  traek  No*  2,  and  this  track  was 
full  of  box  cars,  and  these  box  cars  extended  all  the  way  past  the 
out-freight  house  to  a  point  Just  south  of  &raad  Avenue.  The  cars  on 
track  No*  2  Just  barely  cleared  the  crossover  lead  from  track  No,  1 
leading  to  the  Welle  Street  lead,  The  crossover  lead  ran  in  a  north- 
westerly and  southeasterly  direction,  permitting  switching  into 
various  tracks  in  the  yard.  With  freight  cars  standing  on  both  tracks 
1  and  2,  the  clearance  between  the  freight  trains  was  only  about  2 
feet,  Conduetor,  Torkelion  had  the  switching  list,  but  no  other 
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member  of  the  crew  was  verbally  told  over  Just  what  switch  the 
classification  of  the  cars  was  to  be  done.  Torkelson  testified 
that  when  plaintiff  came  around  on  the  front  part  of  the  engine  and 
they  coupled  on  to  the  first  car  standing  on  track  No.  1,  he  told 
plaintiff,  "We  are  going  to  switch  this  track. " 

There  is  some  conflict  in  the  evidence  as  to  what  kind  of 
signals  were  given  for  the  movement  of  the  train.  The  Jury,  if  it 
believed  the  testimony  most  favorable  to  plaintiff,  could  have 
found  that  Staokowski,  who  initiated  the  movement,  gave  an  "ordinary" 
or  slow  backup  signal,  and  that  he  expected  that  the  train  would 
stop  so  that  the  movement  could  be  made  over  No.  3  switch.  Torkelson 
testified  that  he  received  a  signal  a  little  bigger  than  an  ordinary 
backup  signal  from  Staokowski,  which  he  passed  on  to  the  plaintiff. 
Defendant  testified  that  he  passed  to  the  engineer  a  slow  backup 
signal,  and  the  engineer,  in  a  deposition,  stated  that  that  was  the 
signal  he  received.  After  passing  the  signal  to  the  engineer,  plain- 
tiff got  on  the  second  or  third  car  from  the  engine  and  rode  out  in 
a  northerly  direction.  When  the  engineer  received  plaintiff's  backup 
signal,  he  started  the  engine  back-ard  and  pulled  the  oars  out  over 
the  crossover  lead.  Plaintiff  testified  that  when  he  got  the 
conductor1 s  signal  and  the  movement  started,  he  had  no  idea  how  far  it 
was  going;  that  it  could  have  gone  10  or  15  feet;  that  as  far  as  he 
knew  it  could  have  gone  up  past  No.  3  switch  or  No*  4  switch,  or 
up  beyond  either  of  them  to  clear  the  Wells  Street  lead.   Switch  No,  4 
is  336  feet  north  of  the  old  out-freight  house.  The  switch  for  the 
Wells  Street  lead  is  about  201  feet  north  of  switch  No.  4,   The 
Wells  Street  lead  is  the  name  for  a  track  which  crosses  the  north 
branch  of  the  Chicago  River  at  about  Kinzie  Street  and  comes  In  to 
Wells  Street  at  the  present  site  of  the.  Merchandise  Mart,  formerly 
the  site  of  the  old  North  Western  depot.  Plaintiff  stated  that  he 
knew  that  the  movement  would  not  come  to  a  stop  until  a  stop  signal 
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was  given.  There  was  no  definits  Information  conveyed  as  to  just 
which  switch  would  be  cleared  by  the  south  end  of  the  movement. 
before  the  movement  was  stopped  and  the  classification  started,  After 
plaintiff  relayed  the  backup  signal,  he  boarded  the  train  at  the 
second  or  third  car  and  rode  on  the  west  side  of  this  car,  standing 
on  the  stirrup  and  grasping  one  of  the  hand  holds  on  the  west  side 
of  the  car*  As  he  approached  No,  4  switch,  he  got  off  because  he 
believed  that  from  that  point  he  best  could  carry  out  his  duties. 
After  passing  switch  No,  4  and  going  out  on  the  Wells  Street  lead, 
the  engine  would  turn  somewhat  to  the  northeast  so  that  the  engineer 
on  the  west  side  of  the  train  would  be  out  of  sight  of  the  crew* 
It  was  necessary  in  order  to  make  any  further  movements  that  some 
member  of  the  crew  place  himself  in  a  position  where  he  could  pass 
signals  to  the  engineer.  This  could  best  be  accomplished  by  dropping 
off  near  No.  4  switoh  and  proceeding  westerly  across  the  tracks*  If 
plaintiff  did  this,  not  only  would  he  be  in  a  position  to  pass 
signals  to  the  engineer,  but  he  could  also  throw  switches  or  pull 
pins  as  required,  Staekowski  testified  that  this  was  the  prober 
position  for  plaintiff  to  take  for  the  movement  which  he  believed 
was  about  to  be  made.  Plaintiff  alighted  about  25  or  30  feet  south 
of  No.  4  switch.  In  order  to  keep  the  engine  in  view,  he  walked  a 
short  distance  west  and  stood  between  the  rails  of  track  No.  5» 

Becaase  of  the  curves  that  were  being  taken  by  the  engine  as  it 
proceeded  north,  one  instant  the  engineer  would  be  in  view  of  plaintiff 
and  the  next  instant  he  would  not  be%  The  engineer  was  moving  the 
cars  at  a  speed  estimated  at  between  5  and  10  miles  an  hour.  One 
witness  said  the  speed  was  closer  to  10  miles  per  hour  than  to  6  miles 
per  hour.  Staekowtki  testified  that  the  train  oicked  up  speed  all 
the  time.  Plaintiff  testified  to  the  same  effect.  Plaintiff  states 
that  a  speed  of  5  or  6  miles  an  hour  is  the  usual  and  customary 
speed  in  switching.  Plaintiff  testified  further  that  he  had  no 
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trouble  in  alighting  from  the  train;  that  it  was  not  snowing  or 
raining  J  and  that  the  weather  had  pretty  well  cleared  up,  when 
plaintiff  rode  north  on  the  freight  car  from  the  out-freight  house 
he  noticed  there  was  ice  on  the  hand  hold  which  he  used,  and  when  he 
alighted  his  hand  slipped  severaj.  times,  He  testified  that  the  ice 
on  the  hand  hold  was  about  an  inch  high  at  the  top  of  the  grab  iron, 
but  thot  there  was  no  ice  at  the  bottom  of  the  grab  iron, 

"When  plaintiff  first  alighted  he  was  about  a  car  length 
south  of  switch  No.  4,  As  he  stood  near  this  switch,  he  could  not 
see  conductor  Torkelson  because  the  ear  standing  on  track  No,  2  cut 
off  his  vision.  In  a  few  seoonds,  however,  plaintiff  could  see  a 
lantern  which  was  held  by  Torkelson  as  he  rode  along  on  the  west 
side  of  the  fifth  or  sixth  car.  Plaintiff  observed  that  switoh  stand 
No,  4  had  a  standard  projecting  vertically  from  the  ground;  that 
at  the  bottom  of  the  switch  there  was  a  target  consisting  of  a  piece 
of  steel  with  a  red  ball  painted  on  it;  and  that  above  the  target 
was  a  lighted  lantern.  The  switch  was  one  which  is  operated  by  hand* 
v/hen  the  switch  is  closed,  the  light  changes  from  green  to  red.  As 
Torkelson  rode  by  the  place  where  plaintiff  was  standing,  plaintiff 
testified  he  thought  Torkelson  was  going  to  get  off  alongside  of  him. 
Instead,  Torkelson  said:  "Get  on,  Joe*  We  are  going  all  the  way  out*" 
This  was  said  by  the  conductor  when  he  was  abreast  of  and  about  8 
or  10  feet  direetly  east  of  plaintiff.  After  Torkelson  spoke  to  him, 
plaintiff  walked  from  the  middle  of  track  No,  5  to  a  place  between 
tracks  No ,  4  and  5  and  then  walked  10  or  12  feet  north  toward  the 
switch.  He  stated  that  he  did  this  because  the  ears  were  coming  off 
the  erossover  lead  on  an  aagle  and  by  walking  10  ir  12  feet  he 
could  get  on  the  oar  on  the  straight  of  way,  A  car  or  two  had  passed 
in  the  meantime  and  plaintiff  attempted  to  climb  on  the  rear  end  of 
the  ear  behind  Torkelson,  He  testified  that  he  put  his  right  hand 
on  the  seeond  grab  iron  from  the  bottom;  that  he  had  his  lamp  in  his 
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hand;  that  he  started  to  take  a  few  steps  In  order  to  swing  on  to 

the  train;  that  as  he  took  these  steps  his  glove  started  to  slip 

on  the  ice  on  the  grab  iron;  that  it  was  taking  him  a  few  more 

steps  than  usual  to  get  onj  that  on  account  of  this  condition  he 

could  not  get  hold*  that  every  time  he  would  grab  his  glove  would 

slip*  that  just  about  the  time  he  was  to  swing  around  and  grab 

with  the  other  hand  to  get  on  the  car,  the  forward  motion  of  the 

cars  increased!  that  the  draw  bars  pulled  "as  if  the  engineer  was 

to  increase  his  speed,  and  as  he  done  that,  as  the  cars  pulled 

forward,  it  threw  me  off  balance  so  that  I  never  did  get  this  hold 

on  the  grab  iron;"  that  it  threw  him  forward  and  he  ■ stepped  in 

this  hole  and  hit  this  switch;"  that  the  hole  he  testified  about  is 

"the  depression  south  of  So.  4  switch? »  that  he  did  not  know  at 

the  time  that  there  was  a  depression  south  of  No.  4  switch,  but 

knew  it  when  he  stepped  into  it;  that  he  hit  the  lantern  at  the 

top  of  the  switch  with  his  left  shoulder;  that  when  he  "came  to" 

he  was  lying  on  the  ground  about  8  or  10  feet  north  of  No,  4  switch; 

and  that  his  right  leg  was  crushed  under  the  train,  necessitating 

amputation.  He  testified  that  he  did  not  stumble  on  anything;  that 

when  he  tried  to  get  on  the  car  Just  before  the  mishap,  it  was  not 

going  too  fast,  but  that  it  was  the  Jerk  of  the  train  which  increased 

the  speed  of  the  cars,  so  that  after  the  increase  in  the  speed  it 

was  going  too  fast.  Plaintiff  was  Immediately  taken  to  Passavant 

Hospital,  where  it  was  found  necessary  to  amputate  his  right  leg 

about  6  inches  below  the  knee.  He  remained  there  for  18  days, 

then  returned  home.  He  was  later  taken  to  Mercy  Hospital,  where 

he  remained  for  a  week  and  returned  home  again.  He  had  not  worked 

from  the  time  of  the  occurrence  until  the  trial.  There  is  no  claim 

that  the  stump  is  such  that  he  cannot  wear  an  artificial  limb*  His 

earnings  while  employed  at  the  Belt  Railroad  were  on  the  basis  of 

17.82  for  8  hours  work  and  averaged  $163.65  for  11  months,  which 
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was  slightly  less  than  he  had  earned  doing  clerical  work  for  the 
Board  of  Election  Commissioners.  He  testified  that  for  the  2  months 
he  worked  for  defendant  hie  customary  rate  was  |125  to  #130  each 
2  weeks.  Medical  and  hospital  bills  incurred  and  paid  toy  plaintiff 

were  |235» 

The  drain  referred  to  is  for  a  catch  toasin  located  immediately 
south  of  switch  Ho,  4.  Starting  atoout  15  feet  south  of  this  switch, 
there  is  a  gradual  downward  slope  that  continues  north  to  the  switch,, 
at  which  point  the  slope  reaches  the  cast  iron  cover  of  a  catch  basin. 
The  top  of  the  catch  toasin  is  even  with  the  toottom  of  the  ties.  This 
drain  is  approximately  4  feet  wide  and  it  is  gradual  from  the  west 
as  well  as  from  the  south.  Plaintiff  testified  that  it  was  not  an 
abrupt  hole.  The  top  of  the  catch  toasin  cover  is  7  inches  below 
ground  level.  This  catch  basin  is  a  part  of  the  Grand  Avenue  drainage 
system,  which  consists  of  an  underground  tiled  drainage  with  a 
number  of  catch  basins  and  manholes  for  catching  the  water  and 
also  for  cleaning  out  these  sewers  or  drains.  There  are  9  catch  basins 
of  construction  similar  to  the  one  at  switch  Mo.  4.  These  drains  were 
constructed  in  accordance  with  defendant's  standard  printed  specifi- 
cations, which  provide  that  the  top  of  the  catch  basin  shall  be  so 
placed  that  it  will  drain  at  least  one  inch  below  the  bottom  of  the 
ties.  Defendant's  Division  Engineer  testified  that  from  an  engineering 
point  of  view  it  would  not  be  feasible  or  practical  to  put  drains 
underneath  the  ties  and  track,  because  it  would  not  give  proper  support 
to  the  track*  and  it  would  not  be  accessible  for  cleaning  purposes. 
Drainage  would  be  necessary  to  keep  the  switches  in  operating  condition. 
The  drains  at  the  switches  had  been  there  40  years  or  more.  Defendant's 
Exhibit  9  shows  the  switch  and  drain  In  question,  approximately  as 
it  appeared  on  the  night  of  the  occurrence,  with  the  depression 
entirely  concealed  by  the  snow* 
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Defendant  maintains  that  the  Judgment  is  wholly  unsupported 
by  the  evidence.  We  agree  with  plaintiff  that  It  is  unneoessary  for 
him  to  argue  where  the  weight  of  the  evidence  lies,  but  only  to 
point  out  where  the  evidence  supporting  his  ease  may  be  found.  In 
reviewing  the  record  we  accept  as  true  the  evidence  in  favor  of 
plaintiff  and  give  him  the  benefit  of  all  favorable  inferences  that 
may  reasonably  be  drawn  therefrom.  The  case  was  submitted  to  the  Jury 
on  seven  charges  of  negligence.  It  is  plaintiff U   position  that  the 
mishap  was  caused  by  "one  or  more"  of  the  acts  of  negligence  charged, 
"The  rights  which  the  Act  creates  are  federal  rights  protected  by 
federal  rather  than  local  rules  of  law,  *  *  *  And  those  federal  rules 
have  been  largely  fashioned  from  the  common  law  *  *  •  except  as  . 
Congress  has  written  into  the  Act  different  standards."  Bailey  v, 
Central  Vermont  Railway,  Inc.,  319  U,  S,  350,  352,  The  liability 
sought  to  be  enforced  is  exclusively  established  by  federal  statutes. 
See,  51,  Title  45,  U.  S.  C,  A.,  provides  that  every  common  carrier 
by  railroad  while  engaged  in  interstate  commerce  shall  be  liable  in 
damages  to  any  person  suffering  injury  while  so  employed,  resulting 
in  whole  or  in  part  from  the  negligence  of  any  of  the  officers,  agents 
or  employees  of  such  carrier,  or  by  reason  of  any  defect  or  insufficiency 
due  to  its  negligence,  in  its  cars,  engines,  appliances,  machinery, 
traok,  roadbed,  works,  boats,  wharves  or  other  equipment.  In  order  to 
reoover  under  the  Federal  Employers  Liability  Act  it  was  incumbent 
upon  plaintiff  to  prove  that  defendant  was  negligent  and  that  suoh 
negligenee  was  the  proximate  cause  in  whole  or  in  part  of  the  mishap* 
In  Brady  v.  Southern  Railway  Co,.  320  U.  S.  476,  the  court  said  (484)i 

'  "Liability  arises  from  negligence  not  from  injury  under 
this  Act*  And  that  negligence  must  be  the  cause  of  the  injury. 

The  Act  abolished  certain  defenses  which  were  recognized  at  common 

law  in  favor  of  an  employer  when  sued  for  personal  injuries  received 

in  the  course  of  employment  by  the  employee.  Thus,  it  abolished 

the  defense  embodied  in  the  fellow  servant  rule,  the  defense  of 

contributory  negligence  and  the  defense  of  assumption  of  risk.  The 
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right  of  recovery,  however,  must  be  predicated  upon  negligence.  The 
Act  was  amended  in  1939  by  adaing  to  Section  4  the  provision  that  in 
an  action  brought  by  an  employee,  he  shall  not  be  held  to  have 
assumed  the  risks  of  his  employment  where  such  injury  or  death 
resulted  in  whole  or  in  part  from  the  negligence  of  any  of  the  officers, 
agents  or  employees  of  the  carrier*  In  a  concurring  opinion  in 
Tiller  v,  Atlantic  Coast  Line  Railroad  Co.,  318  U,  S.  54,  Mr,  Justice 

Frankfurter  mi  said  (71): 

"The  effect  of  this  provision  is  to  make  it  clear  that, 
whatever  other  risks  an  employee  may  assume,  he  does  not  'assume  the 
riak'  of  the  negligence  of  the  carrier  or  its  other  employees*  Onoe 
the  negligence  of  the  carrier  is  established,  it  cannot  be  relieved 
of  liability  by  pleading  that  the  employee  'assumed  the  risk**" 

In  Union  Pacific  Railroad  Company  v.  Hadley.  246  U,  3, 

330,  Mr.  Justice  Holmes,  speaking  for  the  court,  said  (332). 

"On  the  question  of  its  negligence  the  defendant  undertook 
to  split  up  the  charge  into  items  mentioned  in  the  declaration  as 
constituent  elements  and  to  ask  a  ruling  as  to  each.  But  the  whole 
may  be  greater  than  the  sum  of  its  parts,  and  the  Court  was  Justified 
in  leaving  the  general  question  to  the  Jury  if  it  thought  that  the 
defendant  should  not  be  allowed  to  take  the  bundle  apart  and  break 
the  sticks  separately,  and  if  the  defendant's  conduct  viewed  as  a 
whole  warranted  a  finding  of  neglect," 

In  Bailey  v.  Central  Vermont  Railway.  Inc.,  319  U„  3.  350,  the  court 
said  (354): 

"The  right  to  trial  by  jury  is  *a  basic  and  fundamental 
feature  of  our  system  of  federal  Jurisprudence.'  Jacob  v.  New  York 
City.  315  U,  S.  752,  It  is  oart  and  parcel  of  the  remedy  afforded 
railroad  workers  under  the  Employers  Liability  Act*  Reasonable  care 
and  cause  and  effect  are  as  elusive  here  as  in  other  fields.  But 
the  Jury  has  been  chosen  as  the  appropriate  tribunal  to  apply  those 
standards  to  the  facts  of  these  personal  injuries*  That  method  of 
determining  the  liability  of  the  carriers  and  of  placing  on  them  the 
cost  of  these  industrial  accidents  may  be  crude,  archaic,  and  expensive 
as  compared  with  the  more  modern  systems  of  workmen's  compensation. 
But  however  inefficient  and  backward  it  may  be,  it  is  the  system 
which  Congress  has  provided.  To  deprive  these  workers  of  the  benefit 
of  a  Jury  trial  in  close  or  doubtful  cases  is  to  take  away  a  goodly 
portion  of  the  relief  which  Congress  has  afforded  them* 

The  Jury  was  instructed  that  if  they  found  that  plaintiff 
was  entitled  to  a  verdict  for  damages,  and  also  found  that  a  want 
of  ordinary  care  on  his  part  "contributed  to  cause  his  injury/1  then 
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In  assessing  damages  they  should  first  find  the  total  amount  of  the 
damages  he  sustained  by  reason  of  his  Injuries  and  then  find  the 
proportion  of  the  whole  which  was  caused  by  hie  own  negligence, 
then  subtraot  the  latter  amount  from  the  former  and  find  the 
difference  as  the  amount  of  the  verdict.  The  United  States  courts 
have  uniformly  held  that  the  burden  of  proving  contributory  negligence 
is  on  the  defendant,  and  have  enforced  that  principle  even  in  trials 
in  states  which  hold  that  the  burden  is  on  the  plaintiff.  Central 
Vermont  Railway  Co.  v.  White.  238  U,  S.  507,  5J.2,   In  the  instant 
case,  in  answer  to  a  special  interrogatory,  the  jury  found  that 
plaintiff  was  not  guilty  of  contributory  negligence.  The  reoord 
supports  this  finding* 

We  turn  to  a  consideration  of  the  charge  that  defendant 
carelessly  and  negligently  operated  the  cars  and  passed  the  switch 
stand  at  a  high  and  unreasonable  rate  of  speed.  It  will  be  recalled 
that  in  answer  to  a  special  interrogatory  the  Jury  found  that  this 
charge  had  been  proved.  In  so  finding  the  Jury  had  a  right  to  take 
into  consideration  the  surrounding  circumstances.  There  was  a  conflict 
la  the  evidence  as  to  the  speed  of  the  train*  We  are  convinced  that 
there  was  evidence  before  the  Jury  to  justify  the  finding  that  under 
the  circumstances  the  train  was  being  negligently  operated,  passing 
the  switch  stand  at  a  high  and  unreasonable  rate  of  speed. 

Paragraph  5(c)  of  the  amended  eomplaint  charged  that 
defendant  failed  to  notify  plaintiff  that  the  cars  were  to  be  moved 
to  a  distant  part  of  the  yard  and  that  plaintiff  would  be  required  to 
ride  the  cars  thereto;  that  the  signal  given  plaintiff  indicated 
that  the  cars  would  be  stopped  a  short  distance  beyond  switch  Mo*  4, 
which  required  plaintiff  to  alight  near  No.  4  switch;  that  after 
plaintiff  had  alighted,  defendant  carelessly  gave  him  a  peremptory 
order  to  board  the  train,  although  the  grab  irons  were  coated  with 
ice  and  the  cars  were  moving  at  a  high  and  unusual  speed.  Plaintiff 
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was  a  new  man  on  the  Job,  this  being  only  the  second  night  he 
worked  in  this  yard.  The  conductor  did  not  explain  to  him  what  he 
intended  to  do,  further  than  to  tell  him  they  were  going  to  switch 
No.  1  track.  We  are  of  the  opinion  that  there  was  evidence  to  warrant 
the  Jury  in  finding  that  the  order  of  the  conductor  directing  plain- 
tiff to  board  the  train,  under  all  the  circumstances,  constituted 
feegligenee,  and  that  such  negligence  was  the  proximate  cause  of  the 
■iihap,  We  would  not  be  Justified  in  disturbing  the  Juryfs  deter- 
mination of  this  issue. 

Defendant  contends  that  the  court  erred  in  admitting  in 
evidence  defendant's  Rule  7-A,  which  reads: 

"Employees  giving  signals  must  locate  themselves  so  as  to 
be  plainly  seen,  and  make  them  in  such  a  manner  as  to  be  readily 
understood.  The  utmost  care  must  be  used  to  avoid  taking  a  wrong 
signal,  and  unless  positive  a  signal  is  for  them,  will  not  accept 
it  until  advised  verbally.  When  signals  from  a  trainman  cannot 
be  seen,  train  must  be  stopped  immediately," 

Defendant  asserts  that  there  was  no  violation  of  this  rule  in  that 
it  had  no  application  to  the  situation  existing  when  plaintiff  was 
injured.  Plaintiff  states  that  the  rule  was  not  offered  as  a  sub- 
stantive ground  of  recovery,  but  as  tending  to  prove  negligent 
operation  generally;  also  to  show  that  plaintiff  in  getting  off  the 
train  was  required  to  do  so  in  order  to  comply  with  the  rule  and 
keep  the  engineer  in  view.  We  agree  with  plaintiff  that  the  evidence 
shows  that  a  state  of  confusion  existed  in  the  minds  of  all  the  crew 
as  to  what  was  the  purpose  of  the  northerly  movement  during  whloh  he 
was  injured,  where  they  were  going,  and  what  they  were  going  to  do 
when  they  got  there,  Plaintiff  thought  they  were  going  to  pull  out 
Just  clear  of  Ho,  4  switch  and  then  throw  some  cars  back  on  tracks 
Ho*  3  or  4.  Stackowski,  the  field  man,  had  the  same  understanding, 
or  he  would  not  have  gotten  off  at  Ho*  3  switch.  The  conductor, 
however,  intended  going  down  somewhere  on  the  Wells  Street  lead, 
"all  the  way  out,"  Kelly,  the  engineer  did  not  know  what  He  do* 


A    BJ6W 

-    • 

:  <    - 

<  t 

■ 

i 

■ 

■ 

« 


15 

He  admitted  he  did  not  know  where  he  was  going,  and  that  the  dis- 
appearance of  the  signalman  meant  to  stop*  The  engineer  went  700 
or  800  feet,  or  approximately  20  car  lengths  after  he  lost  sight  of 
plaintiff.  The  act  imposed  liability  for  injuries  resulting  in 
whole  or  in  part  from  the  negligence  of  the  defendant.  We  agree 
with  plaintiff  that  Rule  7-A  was  admissible  because  its  violation 
was  one  of  the  contributing  causes  of  the  accident,  and  also  as 
tending  to  prove  negligent  operation  generally  and  to  show  that 
plaintiff,  in  getting  off  the  train,  was  in  the  exercise  of  ordinary 

care* 

Paragraph  5(a)  charges  that  defendant  suddenly  and  un- 
necessarily accelerated  the  speed  of  the  oars  as  plaintiff  attempted 
to  board  the  train.  In  answer  to  an  interrogatory  the  Jury  found 
that  the  defendant  did  not  suddenly  or  unnecessarily  accelerate 
the  rate  of  speed  of  the  cut  of  ears  as  plaintiff  was  attempting  to 
board  the  train.  We  agree  with  defendant  that  plaintiff  is  bound 
by  this  finding.  We  are  satisfied  that  there  was  evidence  to  warrant 
the  Jury  in  finding  that  defendant  negligently  failed  to  warn  plain- 
tiff, "an  inexperienced  employee,"  in  that  he  was  unfamiliar  with 
the  operation  of  defendant  and  the  physical  features  of  the  ground 
and  the  manner  in  which  the  work  was  to  be  performed  and  dangers  to 
which  he  was  exposed*  This  charge  presented  a  question  of  fact  which 
the  jury  was  competent  to  pass  upon,  Paragraph  5(h)  charges  that 
defendant  carelessly  permitted  a  hole  or  depression  to  remain  along- 
side the  track  In  the  vicinity  of  Mo.  4  switch,  where  employees 
were  liable  to  stumble  and  fall*  We  agree  with  defendant  that  the 
testimony  shows  that  the  drain  was  necessarily  located  in  the  yard 
and  that  it  was  placed  there  in  the  exercise  of  defendants  Judgment 
on  an  engineering  problem.  Paragraph  5(e)  charges  that  the  defendant 
carelessly  and  negligently  maintained  the  freight  car  in  question 
"with  defective,  unsafe,  unsecure  and  insufficient  grab  irons  and 
stirrups,  in  that  the  same  became  and  remained  covered  with  snow 
and  ice,"  The  snow  and  loe  on  the  grab  Irons  came  from  the  natural 
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elements,  over  which  defendant  had  no  control.  The  presence  of  enow 
and  ice  on  grab  Irons  is  not  a  violation  of  the  Safety  Appliance  Act, 
nor  ie  It  in  and  of  itself  negligence.  Paragraph  5(f)  charges  that 
defendant  negligently  failed  to  exercise  ordinary  cafe  to  furnish 
plaintiff  a  reasonably  safe  place  to  work.  We  agree  with  defendant 
that  this  charge  is  not  sustained  by  the  evidence. 

At  the  close  of  all  the  evidence  defendant  moved  for  a 
directed  verdict  on  each  of  the  specific  charges  of  misconduct  contained 
in  the  complaint,  and  requested  the  court  to.  give  to  the  jury  instruc- 
tions relating  to  each  of  the  sub-paragraphs.  These  instructions 
advised  the  Jury  that  it  could  not  find  for  plaintiff  on  the  basis  of 
the  particular  sub-paragraph  because  there  was  no  evidence  in  support 
of  it.  With  reference  to  sub-paragraph  5(e)  the  instruction  requested 
by  the  defendant  and  marked  No.  49  in  the  abstract  was  as  follows? 

Hp-iointi-f-f'a  eoamlaint  in  this  case  alleges  that  the 
defendant  Tno^n  ^etf^lessly  and  »;Bli;«JJJ1^^*roI|i 
said  car  with  defective,  unsafe,  unsecure  and  insufficient  grab  irons 
and  stirruos  in  that  the  same  became  and  remained  covered  with  snow 

defendant* * 

At  the  time  the  instructions  relating  to  each  of  the  sub-paragraphs 

were  tendered  to  the  court  to  be  given  on  behalf  of  defendant,  the 

court  refused  each  of  them,  except  Ho.  49,  and  the  court  then  stated 

that  this  instruction  would  be  given  and  it  was  marked  "given".  After 

the  instructions  were  so  marked  by  the  court,  the  case  was  argued  to 

the  jury  by  the  respective  attorneys.  All  the  Instructions  which 

had  been  marked  "given"  were  read  to  the  *ury,  except  instruction  No,  49, 

Counsel  for  defendant  then  called  the  court*,  attention  to  the  fact 

that  this  instruction  had  not  been  read.  After  a  colloquy  as  to 

whether  the  instruction  should  be  given,  the  court  decided  not  to  give  it. 

The  argument  to  the  jury  is  not  in  the  record.  The  court  instructed 

the  jury  on  the  issues*  The  complaint  of  course  was  not  delivered 

to  the  jury  and  their  only  knowledge  of  the  issues  was  gained  from 
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the  instructions,  The  charge  of  insufficient  grab  irons  was  omitted 

from  the  Instructions  and  was  not  submitted  to  the  Jury  as  a 
substantive  ground  for  recovery.  Plaintiff  did  not  claim,  on  the 
trial,  that  he  could  recover  on  that  theory.  The  Jury  had  the  right 
to  take  into  consideration  the  fact  that  the  hand  hold  was  covered 
with  ice  in  determining  whether  defendants  conduct,  viewed  as  a 
whole,  was  negligent.  The  Jury  was  required  to  consider  this  fact 
along  with  the  other  attending  circumstances  in  determining  whether 
the  order  given  to  plaintiff  to  board  the  cars  was  negligent* 

Defendant,  by  appropriate  motion  at  the  close  of  all  the 
evidence  and  accompanied  by  an  instruction,  also  asked  that  the 
charge  of  negligence  contained  in  Paragraph  5(h)  be  taken  from  the 
Jury.  This  paragraph  charges  that  defendant  carelessly  suffered 
and  permitted  a  hole  or  depression  to  be  excavated  and  to  remain 
alongside  the  track  in  the  vicinity  of  No*  4  switch.  We  are  of  the 
opinion  that  this  instruction  should  have  been  given  and  that  this 
charge  should  have  been  withdrawn  from  consideration  of  the  Jury, 
There  are  oases  in  Illinois  holding  that  where  an  improper  or  unproven 
issue  is  submitted  to  a  Jury  and  a  general  verdict  is  returned, 
such  verdict  is  erroneous  because  it  cannot  be  determined  whether 
the  verdiot  is  based  on  the  good  count  or  the  bad  one.  The  Issues 
under  Paragraph  5(e)  were  not  submitted  to  the  Jury  and  no  verdict 
under  that  charge  could  have  been  returned*  The  Jury  answered  three 
special  interrogatories  tendered  by  the  defendant,  specifically 
finding  defendant  guilty  of  three  charges  of  negligence.  We  have 
held  that  there  is  evidence  to  sustain  the  finding  of  the  Jury  that 
plaintiff  was  not  guilty  of  contributory  negligence,  and  that  defendant 
carelessly  and  negligently  operated  the  cut  of  cars  past  the  switch 
stand  at  a  high  and  unreasonable  rate  of  speed.  The  court,  therefore. 
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is  not  driven  to  speculation  as  to  the  basis  of  the  jury's  verdict. 
Par.  192,  Sec,  68,  of  the  Civil  Practice  Act,  (Par.  192,  Sec.  68, 
Ch.  110,  111.  Rev,  Stat.  1943)  reads? 

"Whenever  there  are  several  counts  in  a  complaint  based 
on  different  demands,  the  court  shall,  on  the  demand  of  either 
party,  direct  the  Jury  to  find  a  separate  verdict  upon  each.  But 
if,  in  any  case,  there  are  several  counts,  and  an  entire  verdict 
is  rendered  thereon,  the  same  shall  not  be  set  aside  or  reversed 
on  the  ground  of  any  defective  count,  if  one  or  more  of  the  counts 
be  sufficient  to  sustain  the  verdict," 

With  the  special  interrogatories  answered  in  favor  of  plaintiff, 
and  supporting  the  general  verdict,  the  court  acted  properly  in 
entering  Judgment  on  the  verdict, 

Finally,  defendant  urges  that  the  verdict  is  excessive. 
We  are  of  the  opinion  that  the  ends  of  Justice  will  be  served  by 
requiring  a  remittitur  of  110,000.  The  Judgment  of  the  Circuit  Court 
of  Cook  County  will  be  affirmed  in  the  amount  of  125,000,  on  plain- 
tiff filing  a  remittitur  of  $10,000  within  10  days}  otherwise,  the 
Judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial* 

JUDQMENT  AFFIRMED  UPON  REMITTITUR  OF  $10,000; 
OTHERWISE,  JUDGMENT  REVERSED  AND  CAUSE  REMANDED 
FOR  A  NEW  TRIAL* 

LUPE  AND  KILEY,  JJ#  CONCUR* 
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JOSEPH  E.  HALLORAN,  ) 

Plaintiff  -  Appellee,    j 

v.  ) 

) 

CHICAGO  &  NORTH  WESTERN  RAILWAY  )  C0OK  COUNTY* 

COMPANY,    a  corporation,  ) 

\         Q  o  r  •  x  o  i  w  2 

Defendant  -  Appellant*  ) 

ON  REHEARING 
MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
An  amended  complaint  filed  in  the  Circuit  Court  of 
Cook  County  by  Joseph  E.  Halloran  against  the  Trustee  of  the 
Chicago  &  North  Western  Railway  Company  alleges  that  on  March  10, 
1943  he  was  working  as  a  switchman  in  defendant's  Grand  Avenue 
yard;  that  by  reason  of  such  employment,  the  Federal  Employers' 
Liability  Act  and  Safety  Appliance  Act  were  applicable;  that 
the  orew  of  which  he  was  a  member  operated  a  locomotive  in  a 
southerly  direction  on  out-freight  house  track  No.  1,  coupled  to 
freight  cars  on  that  track,  then  pulled  the  freight  cars  in  a 
northerly  direction;  that  acting  as  the  head  switchman,  he  was  on 
the  west  side  of  the  track  to  pass  signals  from  the  conductor  to 
the  engineer;  that  he  was  unfamiliar  with  the  physical  features 
of  the  yard  and  with  the  method  of  doing  the  work;  that  defendant's 
conductor  determined  to  move  the  cars  from  tra«k  No.  1  on  which 
they  were  standing  to  another  part  of  the  yard,  but  negleoted  to 
notify  him  what  the  movement  was  to  be,  and  that  in  connection 
with  the  northward  movement  defendant  was  guilty  of  one  or  more 
of  the  following  acts  of  negligence:  (a)  carelessly  and  negligently 
operated  the  ears  in  a  northerly  direction  past  a  certain  switch 
stand  located  at  No.  4  switch;  (b)  carelessly  and  negligently 
and  at  a  high  and  unreasonable. speed  operated  the  cars  in  a  northerly 
direction  past  switch  stand  No.  4;  (c)  carelessly  and  negligently 
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failed  to  notify  him  that  the  care  were  to  he  moved  to  a  distant 

part  of  the  yard,  necessitating  his  riding  the  cars  to  that  point, 
hut,  on  the  contrary,  gave  him  a  signal  indicating  that  the  cut. of 
cars  would  be  stopped  immediately  or  a  short  distanoe  beyond  No. 
4  switch,  in  which  event  he  would  be  required  to  drop  off  near  the 
switch  so  he  could  pass  signals]  that  after  he  alighted  near 
Ho.  4  switch,  defendant's  conductor  negligently  gave  him  a 
peremptory  order  to  board  the  train,  although  the  grab  irons  and 
stirrups  he  was  required  to  use  were  coated  with  ice  and  the  cars 
were  moving  at  a  high  speed;  (d)  suddenly  and  unnecessarily 
accelerated  the  speed  of  the  oars  as  he  was  attempting  to  board 
same}  (e)  negligently  maintained  the  cars  with  defective  and  unsafe 
grab  irons  and  stirrups  in  that  the  same  became  and  remained 
covered  with  snow  and  ice;  (f )  negligently  failed  to  furnish  him 
with  a  reasonably  safe  place  to  work;  (g)  negligently  failed  to 
warn  him,  an  inexperienced  employee,  of  the  operation  of  the 
movement  and  the  physical  features  of  the  yard;  and  (h)  negligently 
allowed  a  hole  to  be  exeavated  and  remain  alongside  the  No.  4 
switch  at  a  point  where  employees  would  be  likely  to  stumble  and 
fall.  The  complaint  further  alleges  that  when  plaintiff  endeavored 
to  board  the  mwing  train,  in  accordance  with  the  order  of  the 
conductor,  his  foot  slipped  into  the  hole  near  the  switch  and  he 
was  thrown  into  the  switch  stand  and  hie  right  leg  was  run  over, 
requiring  surgical  amputation.  Defendant,  answering,  denies  the 
allegations  of  negligence  and  charges  that  the  injuries  of  plain- 
tiff were  caused  by  hie  own  carelessness  and  negligence.  A 
trial  before  the  court  and  a  jury  resulted  in  a  verdict  in  favor 
of  plaintiff  in  the  amount  of  #35,000,  At  the  request  of  defendant 
the  court  submitted  special  interrogatories,  in  answer  to  which 
the  Jury  found  that:  (a)  Plaintiff  was  not  guilty  of  contributory 
negligence;  (b)  Defendant  carelessly  and  negligently  operated  the 
cut  of  cars  past  the  switch  stand  in  question;  (c)  Defendant 
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carelessly  and  negligently  operated  the  ears  past  the  switch  stand 
at  a  high  and  unreasonable  rate  of  speed;  (d)  Defendant  did  not 
suddenly  accelerate  the  speed  of  the  cars  while  plaintiff  was 
trying  to  hoard  themj  (e)  Defendant  carelessly  and  negligently 
failed  to  exercise  ordinary  care  to  furnish  plaintiff  with  a 
reasonably  safe  place  to  work.}  and  (f)  Defendant  carelessly  and 
negligently  caused,  suffered  and  permitted  a  hole  or  depression 
to  be  excavated  and  remain  alongside  the  track.  Motions  by 
defendant  for  a  directed  verdict,  for  Judgment  notwithstanding 
the  verdict,  for  a  new  trial  and  to  set  aside  the  answers  to 
certain  interrogatories  were  denied,  and  the  court  entered  Judgment 
on  the  verdict,  to  reverse  which  this  appeal  is  prosecuted. 

The  mishap  occurred  in  defendant's  Grand  Avenue  yard  in 
Chicago  about  11:35  p.m.,  Wednesday,  March  10,  1943,  Plaintiff 
was  then  39  years  of  age,  He  had  worked  for  the  defendant  once 
before  as  a  brakeman  from  1917  to  1921,  and  also  for  the  Belt 
Railroad,  as  well  as  for  some  other  employers,  He  re-enetered 
the  employ  of  defendant  on  January  3,  1943,  three  months  before  he 
was  hurt.  For  convenience,  we  will  occasionally  refer  to  the 
defendant  (Trustee)  as  the  railway  comoany*  At  the  time  he  was 
hurt,  plaintiff  was  on  the  "extra  board",  meaning  he  had  no 
regular  run,  but  had  to  wait  for  a  eall.  He  worked  on  various 
jobs  for  defendant,  but  did  his  first  work  in  the  Grand  Avenue 
yard  on  the  night  before  the  occurrence.  He  was  hurt  while  on  the 
second  night' a  duty  in  that  yard.  The  night  he  was  hurt  was  dark  and 
cold.  During  the  day  it  had  snowed,  although  it  was  not  snowing 
at  the  time  of  the  occurrence.  The  weather  report  shows  that  at 
6:30  p,m,  there  were  2,6  inches  of  snow  on  the  ground  and  that 
the  temperature  at  11:00  p,m,  was  15  degrees.  There  were  no  flood 
lights  in  the  yard  and  it  was  dark  at  the  place  of  the  occurrence. 
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The  snow  did  not  come  up  over  the  rails.  The  Grand  Avenue  freight 
yard  is  west  of  the  north  branch  of  the  Chicago  River,  In  this 
yard  the  tracks  run  generally  north  and  south  and  are  numbered 
from  east  to  west,  the  most  easterly  track  being  No.  1.  Grand 
Avenue  runs  east  and  west  and  the  portion  traveled  by  the  publio 
passes  over  defendants  yard  on  an  overhead  viaduct.  Immediately 
underneath  the  vladuot  there  is  also  a.  truck  driveway  which  passes 
over  defendants  tracks  at  grade  level,  On  the  east  side  of  the 
tracks  and  adjacent  thereto  are  two  freight  houses.  One  of  these 
houses,  called  the  old  out-freight  house,  is  Immediately  to  the 
south  of  Grand  Avenue,  and  the  other  house, .  known  as  the  old  in-freight 
house,  is  Just  to  the  north  of  Grand  Avenue* 

Plaintiff  reported  for  work  as  head  brakeman  or  switchman 
with  the  11:00  p.m.  Grand  Avenue  Diesel  switch  engine  Mo.  1214. 
This  engine  was  between  40  and  45  feet  long  and  was  headed  south. 
The  cab  was  at  the  back  or  north  end  of  the  engine  and  the  engineer 
was  stationed  on  the  west  side  of  the  cab.  Conductor  Thomas  Torkelson 
was  In  charge  of  the  orew,  which,  In  addition,  consisted  of  Joseph 
J,  Kelly,  engineer,  Richard  Tansor,  fireman,  A.  J.  Stiackowski,  rear 
brakeman  or  switchman,  and  plaintiff.  Although  this  was  only  the 
second  night  plaintiff .  had  worked  in  that  yard,  he  was  an  experienced 
brakeman  and  switchman.  However,  he  was  unfamiliar  with  that  yard  and 
the  method  and  manner  of  conducting  switching  operations  there*  When 
plaintiff  reported  for  work  on  the  night  of  March  10,  1943  he  went 
to  the  switch  engine  which  was  standing  north  of  Grand  Avenue  and 
on  a  track  opposite  the  old  in-freight  house,  .After  making  several 
preliminary  switches  near  this  freight  house,  he  opened  the  switches 
necessary  to  bring  the  engine  from  the  track  alongside  the  in-freight 
house. to  track  No,  1,  located  immediately  west  of  the  out-freight 
house.  On  bringing  the  engine  over  to  out-freight  house  track  No,  1, 
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he  made  one  mi e take  In  throwing  a  switch,  the  engine  had  to  be 
backed  up  and  the  correct  switch  was  then  thrown.  Standing  on 
track  No,  1  and  spaced  about  2  feet  apart,  and  spotted  at  various 
openings  in  the  old  out-freight  house  were  9  freight  oars  to  be 
picked  up  by  the  Diesel  engine  after  being  coupled  together.  The 
engine  was  headed  south,  which  brought  the  engineer  over  on  the 
west  side  of  the  track.  The  members  of  the  crew  were,  working  on 
the  west  side  and  the  signals  were  to  be  passed  there.  The 
conductor,  Torkelson,  who  had  the  switching  list  showing  definitely 
where  each  car  was  to  be  placed,  apparently  intended  to  couple 
the  care  on  that  track,  pull  them  out  toward  the  north  and  distribute 
them  to  various  other  tracks  in  the  yard.  There  were  2  cars  next 
to  the  locomotive  which  were  not  to  be  switched.  Of  the  8  cars 
standing  on  No.  1  track,  the  northerly  7  were  to  be  pulled  out  and 
the  most  southerly  car  was  to  be  left.  When  the  cars  had  been 
coupled  and  the  engine  started  back  north,  9  oars  were  being  moved. 
When  the  coupling  on  track  No.  1  was  finished,  plaintiff  was  about 
2  or  3  car  lengths  south  of  the  engine,  the  conductor  was  about  an 
equal  distance  south  of  him,  and  Stackowski,  the  field  man,  was 
about  2i  car  lengths  south  of  the  conductor,  The  signal  to  back 
out  originated  with  Stackowski,  who  made  the  last  coupling.  This 
sitgnal  was  relayed  from  Stackowski  by  the.  conductor  and  plaintiff 
in  turn  passed  the  signal  to  the  engineer.  The  track  just  to  the 
west  of  track  No,  1  was  track  No.  2,  and  this  track  was  full  of  box 
cars,  and  these  box  cars  extended  all  the  way  past  the  out-freight 
house  to  a  point  Just  south  of  Grand  Avenue,  The  cars  on  track 
No.  2  Just  barely  cleared  the  crossover  lead  from  track  No.  1 
leading  to  the  Wells  Street  lead,  The  crossover  lead  ran  in  a  north* 
westerly  and  southeasterly,  direction,  permitting  switching  into 
various  tracks  in  the  yard*  With  freight  cars  standing  on  both 
tracks  1  and  2,  the  clearance  between  the  freight  trains  was  only 
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about  2  feet.  Conductor  Torkelson  had  the  switching  list,  but  no 
other  member  of  the  crew  was  verbally  told  over  just  what  switch 
the  classification  of  the  cars  was  to  be  done.  Torkelson  testified 
that  when  plaintiff  came  around  on  the  front  part  of  the  engine 
and  they  coupled  on  to  the  first  car  standing  on  track  No.  1,  he 
told  plaintiff,  "We  are  going  to  switch  this  track, H 

There  is  some  conflict  in  the  evidence  as.  to  what  kind 
of  signals  were  given  for  the  movement  of  the  train*  The  Jury, 
if  it  believed  the  testimony  most  favorable  to  plaintiff,  could 
have  found  that  Stackowekl,  who  initiated  the  movement,  gave  an 
"ordinary"  or  slow  backup  signal,  and  that  he  expected  that  the 
train  would  stop  so  that  the  movement  could  be  made  over  No.  3 
switch,   Torkelson  testified  that  he  received  a  signal  a  little 
bigger  than  an  ordinary  backup  signal  from  Stackowski,  which  he 
passed  on  to  the  plaintiff.  Defendant  testified  that  he  passed 
to  the  engineer  a  slow  backup  signal,  and  the  engineer,  in  a 
deposition,  stated  that  that  was  the  signal  he  received.  After 
passing  the  signal  to  the  engineer,  plaintiff  got  on  the  second  or 
third  car  from  the  engine  and  rode  out  in  a  northerly  direction. 
When  the  engineer  received  plaintiff fs  backup  signal,  he  started  the 
engine  backward  and  pulled  the  cars  out  over  the  crossover  lead. 
Plaintiff  testified  that  when  he  got  the  conductor's  signal  and 
the  movement  started,  he  had  no  idea  how  far  it  was  going;  that  it 
could  have  gone  10  or  15  feet;  that  as  far  as  he  knew  it  could 
have  gone  up  past  No*  3  switch  or  No,  4  switch,  or  up  beyond  either 
of  them  to  clear  the  Wells  Street  lead.  Switch  No.  4  is  336  feet 
north  of  the  old  out-freight  house*  The  switch  for  the  Wells  Street 
lead  is  about  201  feet  north  of  switch  No,  44  The  Wells  Street  lead 
is  the  name  for  a  track  which  crosses  the  north  branoh  of  the 
Chicago  River  at  about  Kinzie  Street  and  comes  in  to  Wells  Street 
at  the  present  site  of  the  Merchandise  Mart,  formerly  the  site  of 
the  old  North  Western  depot*  Plaintiff  stated  that  he  knew  that 
the  movement  would  not  come  to  a  stop  until  a  stop  signal  was  given. 
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There  was  no  definite  Information  oonveyed  as  to  Just  which  switoh 
would  be  cleared  by  the  south  end  of  the  movement  before  the  movement 
was  stopped  and  the  classification  started.  After  plaintiff  relayed 
the  backup  signal,  he  boarded  the  train  at  the  second  or  third  ear 
and  rode  on  the  west  side  of  this  car,  standing  on  the  stirrup  and 
grasping  one  of  the  hand  holds  on  the  weal,  side  of  the  car.  As  he 
approached  Mo,  4  switch,  he  got  off  because  he  believed  that  from 
that  point  he  best  could  carry  out  his  duties.  After  passing  switch 
No,  4  and  going  out  on  the  Wells  Street  lead,  the  engine  would  turn 
somewhat  to  the  northeast  so  that  the  engineer  on  the  west  side  of 
the  train  would  be  out  of  sight  of  the  crew.  It  was  necessary  in 
order  to  make  any  further  movements  that  some  member  of  the  crew 
place  himself  in  a  position  where  he  could  pass  signals  to  the  engineer. 
This  could  best  be  accomplished  by  dropping  off  near  No,  4  switch  and 
proceeding  westerly  across  the  tracks.  If  plaintiff  did  this,  not 
only  would  he  be  in  a  position  to  pass  signals  to  the  engineer,  but 
he  could  also  throw  switches  or  pull  pins  as  required,  Stackowski 
testified  that  this  was  the  proper  position  for  plaintiff  to  take 
for  the  movement  which  he  believed  was  about  to  be  made.  Plaintiff 
alighted  about  25  or  30  feet  south  of  No,  4  switch.  In  order  to  keep 
the  engine  in  view,  he  walked  a  short  distance  west  and  stood  between 
the  rails  of  track  Mo,  5,  Because  of  the  curves  that  were  being 
taken  by  the  engine  as  it  proceeded  north,  one  instant  the  engineer 
would  be  in  view  of  plaintiff  and  the  next  instant  he  would  not  be. 
The  engineer  was  moving  the  oars  at  a  speed  estimated  at  between 
5  and  10  miles  an  hour,  One  witness  said  the  speed  "as  closer  to 
10  miles  per  hour  than  to  6  miles  per  hour,  Stackowski  testified 
that  the  train  picked  up  speed  all  the  time.  Plaintiff  testified 
to  the  same  effect.  Plaintiff  states  that  a  speed  of  5  or  6  miles 
an  hour  is  the  usual  and  customary  speed  in  switching.  Plaintiff 
testified  further  that  he  had  no  trouble  in  alighting  from  the  train; 
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that  it  was  not  snowing  or  raining;  and  that  the  weather  had 
pretty  well  cleared  up.  When  plaintiff  rode  north  on  the  freight 
car  from  the  out-freight  hou6e  he  noticed  that  lihere  was  ice  on  the 
hand  hold  which  he  used,  and  when  he  alighted  his  hand  slipped 
several  times*  He  testified  that  the  ice  on  the  hand  hold  was 
about  an  inch  high  at  the  top  of  the  grab  iron,  but  that  there 
was  no  ice  at  the  bottom  of  the  grab  iron. 

When  plaintiff  first  alighted  he  was  about  a  car  length 
south  of  switch  Ho.  4,  As  he  stood  near  this  switch,  he  could  not 
see  conductor  Torkelson  because  the  car  standing  on  track  No,  2 
cut  off  his  vision.  In  a  few  seconds,  however,  plaintiff  could 
see  a  lantern  which  was  held  by  Torkelson  as  he  rode  along  on 
the  west  side  of  the  fifth  or  sixth  car.  Plaintiff  observed  that 
switch  stand  No,  4  had  a  standard  projecting  vertically  from  the 
ground;  that  at  the  bottom  of  the  switch  there  was  a  target  consisting 
of  a  piece  of  steel  with  a  red  ball  painted  on  it;  and  that  above 
the  target  was  a  lighted  lantern*  The  switch  was  one  which  is 
operated  by  hand.  When  the  switch  is  closed,  the  light  changes 
from  green  to  red*  As  Torkelson  rode  by  the  place  where  plaintiff 
was  standing,  plaintiff  testified  he  thought  Torkelson  was  soing  to 
get  off  alongside  of  him.  Instead,  Torkelson  said!  "Bet  on,  Jo©, 
We  are  going  all  the  way  out*"  This  was  said  by  the  conductor  when 
he  was  abreast  of  and  about  8  or  10  feet  directly  east  of  plaintiff. 
After  Torkelson  spoke  to  him,  plaintiff  walked  from  the  middle  of 
track  No.  5  to  a  place  between  gracks  No.  4  and  8  and  then  walked 
10  or  12  feet  north  toward  the  switch.  He  stated  that  he  did  this 
because  the  cars  were  coming  off  the  crossover  lead  on  an  angle  and 
by  walking  10  or  12  feet  he  could  get  on  the  oar  on  the  straight  of 
way,  A  car  or  two  had  passed  in  the  meantime  and  plaintiff  attempted 
to  climb  on  the  rear  end  of  the  oar  behind  Torkelson.  He  testified 
that  he  put  his  right  hand  on  the  second  grab  iron  from  the  bottom; 
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that  he  had  his  lamp  in  hie  hand;  that  he  started  to  take  a  few  steps 

In  order  to  swing  on  to  the  train;  that  as  he  took  these  steps  his 

glove  started  to  slip  on  the  ioe  on  the  grab  iron;  that  it  was  taking 

him  a  few  more  steps  than  usual  to  get  on;  that  on  account  of  this 

condition  he  could  not  get  hold;  that  every  time  he  would  grab  his 

glove  would  slip;  that  just  about  the  time  he  was  to  swing  around 

and  grab  with  the  other  hand  to  get  on  the  car,  the  forward  motion 

of  the  cars  increased;  that  the  draw  bars  pulled  "as  if  the  engineer 

was  to  increase  his  speed,  and  as  he  done  that,  as  the  cars  pulled 

forward,  it  threw  me  off  balance  so  that  I  never  did  get  this  hold 

on  the  grab  iron";  that  it  threw  him  forward  and  he  "stepped  in 

this  hole  and  hit  this  switch" J  that  the  hole  he  testified  about  is 

"the  depression  south  of  No,  4  switch";  that  he  did  not  know  at  the 

time  that  there  was  a  depression  south  of  No,  4  switch,  but  knew  it 

when  he  stepped  into  it}  that  he  hit  the  lantern  at  the  top  of  the 

switch  with  his  left  shoulder;  that  when  he  "came  to"  he  was  lying 

on  the  ground  about  8  or  10  feet  north  of  No*  4  switch;  and  that 

hie  right  leg  was  crushed  under  the  train,  necessitating  amputation. 

He  testified  that  he  did  not  stumble  on  anything;  that  when  he  tried 

to  get  on  the  car  just  before  the  mishap,  it  was  not  going  too  fast, 

but  that  it  was  the  Jerk  of  the  train  which  increased  the  speed  of 

the  cars,  so  that  after  the  increase  in  the  speed  it  was  going  too 

fast.  Plaintiff  was  immediately  taken  to  Passavant  Hospital,  where 

it  was  found  necessary  to  amputate  his  right  leg  about  6  inches 

below  the  knee.  He  remained  there  for  18  days,  then  returned  home* 

He  was  later  taken  to  Mere*  Hospital  where  he  remained  for  a  week 

and  returned  home  again.  He  had  not  worked  from  the  time  of  the 

occurrence  until  the  trial,  There  is  no  claim  that  the  stump  is  such 

that  he  cannot  wear  an  artificial  limb.  His  earnings  while  employed 

at  the  Belt  Railroad  were  on  the  basis  of  |7»82  for  8  hours  work 

and  averaged  $163*65  for  11  months,  which  was  slightly  less  than 

he  had  earned  doing  clerical  work  for  the  Board  of  Election  Commissioners 
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He  testified  that  for  the  2  months  he  worked,  for  defendant  his 
customary  rate  was  $125  to  #130  each  2  weeks.  Medical  and  hospital 
bills  incurred  and  paid  by  plaintiff  were  #235* 

The  drain  referred  to  is  for  a  catch  basin  located  Immediately 
south  of  switch  No.  4.  Starting  about  15  feet  south  of  this  switch, 
there  is  a  gradual  downward  slope  that  continues  north  to  the  switch, 
at  which  point  the  slope  reaches  the  cast  iron  cover  of  a  catch 
basin.  The  top  of  the  catch  basin  is  even  with  the  bottom  of  the 
ties.  This  drain  is  approximately  4  feet  wide  and  it  is  gradual 
from  the  west  as  well  as  from  the  south.  Plaintiff  testified  that 
it  was  not  an  abrupt  hole.   The  top  of  the  catch  basin  cover  is  7 
inches  below  ground  level.  This  catch  basin  is  a  part  of  the  Grand 
Avenue  drainage  system,  which  consists  of  an  underground  tiled 
drainage  with  a  number  of  catch  basins  and  manholes  for  catching  the 
water  and  also  for  cleaning  out  these  sewers  or  drains.  There,  are 
9  catch  basins  of  construction  similar  to  the  one  at  switch  No.  4. 
These  drains  were  constructed  in  accordance  with  defendant 's  standard 
printed  specifications,  which  provide  that  the  top  of  the  catch 
basin  shall  be  so  placed  that  it  will  drain  at  least  one  inch  below 
the  bottom  of  the  ties.  Defendant's  Division  Engineer  testified 
that  from  an  engineering  point  of  view  it  would  not  be  feasible  or 
practical  to  put  drains  underneath  the  ties  and  track,  becanae  it 
would  not  give  proper  support  to  the  track,  and  it  would  not  be 
accessible  for  cleaning  purposes.  Drainage  would  be  necessary  to 
keep  the  switches  in  operating  condition.  The  drains  at  the  switches 
had  been  there  40  years  or  more.  Defendant's  Exhibit  9  shows  the 
switch  and  drain  in  question,  approximately  as  it  appeared  on  the 
night  of.  the  occurrence,  with  the  depression  entirely  concealed  by 

the  snow. 

Defendant  maintains  that  the  Judgment  Is  wholly  unsupported 

by  the  evidence.  We  agree  with  plaintiff  that  it  is  unnecessary 
for  hin  to  argue  where  the  weight  of  the  evidence  lies,  but  only 
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to  point  out  where  the  evidence  supporting  his  oase  may  be  found. 

In  reviewing  the  record  we  accept  as  true  the  evidence  in  favor  of 

plaintiff  and  give  him  the  benefit  of  all  favorable  inferences 

that  may  reasonably  be  drawn  therefrom.  The  case  was  submitted  to 

the  jury  on  seven  charges  of  negligence.  It  is  plaintiff1 s  position 

that  the  mish&p  was  caused  by  "one  or  more8  of  the  acts  of  negligence 

charged,  "The  rights  which  the  Act  creates  are  federal  rights 

protected  by  federal  rather  than  local  rules  of  law»  #  *  *  And 

those  federal  rules  have  been  largely  fashioned  from  the  common  law  *  *  * 

except  as  Congress  hi s  written  into  the  Act  different  standards," 

Bailey  v.  Central  Vermont  Railway.  Inc.,  319  U.  S,  350,  352,   The 

liability  sought  to  be  enforced  is  exclusively  established  by  federal 

statutes.   Sec,  51,  Title  45,  U.  S.  C.  A,,  provides  that  every  common 

oarrier  by  railroad  while  engaged  in  interstate  commerce  shall  be 

liable  in  damages  to  any  person  suffering  Injury  while  so  employed, 

resulting  in  whole  or  in  part  from  the  negligence  of  any  of  the 

officers,  agents  or  employees  of  such  carrier,  or  by  reason  of  any 

defect  or  insufficiency  due  to  its  negligence,  in  its  cars,  engines, 

appliances,  machinery,  track,  roadbed,  works,  boats,  wharves  or  other 

equipment.  In  order  to  recover  under  the  Federal  Employers  Liability 

Act  it  was  incumbent  upon  plaintiff  to  prove  that  defendant  was 

negligent  and  that  such  negligence  was  the  proximate  cause  in  whole  . 

or  In  part  of  the  mishap*  In  Brady  v.  Southern  Railway  Co,,  320  U.S. 

476,  the  court  said  (484) I 

"Liability  arises  from  negligence  not  from  injury  under 
this  Act,  And  that  negligence  must  be  the  cause  of  the  injury. 

The  Act  abolished  certain  defenses  which  were  recognized  at  common 
law  in  favor  of  an  employer  when  sued  for  personal  injuries  received 
in  the  course  of  employment  by  the  employee.  Thus,  it  abolished  the 
defense  embodied  in  the  fellow  servant  rule,  the  defense  of  contrib- 
utory negligence  and  the  defense  of  assumption  of  risk.  The  right 
of  recovery,  however,  must  be  predicated  upon  negligenee.  The  act 
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was  amended  in  1939  by  adding  to  Section  4  the  provision  that  in 

an  action  brought  by  an  employee,  he  shall  not  be  held  to  have 

assumed  the  risks  of  his  employment  where  such  injury  or  death 

resulted  in  whole  or  in  part  from  the  negligence  of  any  of  the 

officers,  agents  or  employees  of  the  carrier.  In  a  concurring 

opinion  in  Tiller  v.  Atlantic  Coast  Line  Railroad  Go.,  318  U.  S, 

54,  Mr.  Justice  Frankfurter  said  (71)8 

"The  effect  of  this  provision  is  to  make  it  clear  that, 
whatever  other  risks  an  employee  may  assume,  he  does  not  'assume 
the  risk1  of  the  negligence  of  the  carrier  or  its  other  employees. 
Once  the  negligence  of  the  carrier  is  established,  it  cannot  be 
relieved  of  liability  by  pleading  that  the  employee  * assumed  the 
risk'*"  .   . 

In  Union  Pacific  Bailroad  Company  v.  Hadley.  246  U.  S. 

330,  Mr.  Justice  Holmes,  speaking  for  the  court,  said  (332)? 

"On  the  question  of  its  negligence  the  defendant  under- 
took to  split  up  the  charge  into  items  mentioned  in  the  declaration 
as  constituent  elements  and  to  ask  a  ruling  as  to  each.  But  the 
whole  may  be  greater  than  the  sum  of  its  parts,  and  the  Court  was 
justified  in  leaving  the  general  question  to  the  jury  if  it 
thought  that  the  defendant  should  not  be  allowed  to  take  the  bundle 
apart  and  break  the  sticks  separately,  and  if  the  defendants 
conduct  viewed  as  a  whole  warranted  a  finding  of  neglect*" 

In  Bailey  v.  Central  Vermont  Railway.  Inc..  319  U,  S,  350,  the 

court  said  (354): 

"The  right  to  trial  by  Jury  is  "a  basic  and  fundamental 
feature  of  our  system  of  federal  Jurisprudence1*  Jacob  v.  New 
York  City.  315  U,  8,  752,  It  is  part  and  parcel  of  the  remedy 
afforded  railroad  workers  under  the  Employers  Liability  Act* 
Reasonable  care  and  cause  and  effect  are  as  elusive  here  as  in 
other  fields.  But  the  jury  has  been  chosen  as  the  appropriate 
tribunal  to  apply  those  standards  to  the  facts  of  these  personal 
injuries.  That  method  of  determining  the  liability  of  the 
carriers  and  of  placing  on  them  the  cost  of  these  industrial 
accidents  may  be  crude,  archaic^  and  expensive  as  compared  with 
the  more  modern  systems  of  workmen* s  compensation.  But  however 
inefficient  and  backward  it  may  be,  it  is  the  system  which  Congress 
has  provided*  To  deprive  these  workers  of  the  benefit  of  a  jury 
trial  in  close  or  doubtful  cases  is  to  take  away  a  goodly  portion 
of  the  relief  which  Congress  has  afforded  them*" 

The  jury  was  instructed  that  if  they  found  that  plaintiff 
was  entitled  to  a  verdict  for  damages,  and  also  found  that  a 
want  of  ordinary  care  on  his  part  "contributed  to  cause  his  injury" , 
then  in  assessing  damages  they  should  first  find  the  total  amount 
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of  the  damages  he  sustained  by  reason  of  his  injuries  and  then 
find  the  proportion  of  the  whole  which  was  caused  by  his  own  negligence, 
then  subtract  the  latter  amount  from  the  former  and  find  the  difference 
as  the  amount  of  the  verdict.  The  United  States  courts  have  uniformly 
held  that  the  burden  of  proving  contributory  negligence  is  on  the 
defendant,  and  have  enforced  that  principle  even  in  trials  in  state* 
which  hold  that  the  burden  is  on  the  plaintiff.  Central  Vermont 
Railway  Co.  v,  White.  238  U»  S,  507,  512.  In  the  instant  case,  in 
answer  to  a  special  interrogatory,  the  jury  found  that  plaintiff  was 
not  guilty  of  contributory  negligence,  The  record  supports  this 
finding. 

We  turn  to  a  consideration  of  the  charge  that  defendant 
carelessly  and  negligently  operated  the  cars  and  passed  the  switch 
stand  at  a  high  and  unreasonable  rate  of  speed.  It  will  be  recalled 
that  in  answer  to  a  special  interrogatory  the  Jury  found  that  this 
charge  had  been  proved.  In  so  finding  the  jury  had  a  right  to  take 
into  consideration  the  surrounding  circumstances.  There  was  a  cenfllct 
in  the  evidence  as  to  the  speed  of  the  train,  We  are  convinced  that 
there  was  evidence  before  the  jury  to  justify  the  finding  that  under 
the  circumstances  the  train  was  being  negligently  operated,  passing 
the  switch  stand  at  a  high  and  unreasonable  rate  of  speed* 

Paragraph  5  (c)  of  the  amended  complaint  charged  that 
defendant  failed  to  notify  plaintiff  that  the  cars  were  to  be  moved 
to  a  distant  part  of  the  yard  and  that  plaintiff  would  be  required 
to  ride  the  cars  thereto;  that  the  signal  given  plaintiff  indicated 
that  the  cars  would  be  stopped  a  short  distance  beyond  switch  No,  4, 
which  required  plaintiff  to  alight  near  No,  4  switch;  that  after 
plaintiff  had  alighted,  defendant  carelessly  gave  him  a  peremptory 
order  to  board  the  train,  although  the  grab  irons  were  coated  with 
ice  and  the  cars  were  moving  at  a  high  and  unusual  speed.  Plaintiff 
was  a  new  man  on  the  Job,  this  being  only  the  second  night  he  worked 
in  this  yard.  The  conductor  did  not  explain  to  him  what  he  intended 
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to  do,  further  than  to  tell  him  they  were  going  to  switch  No.  1  track. 
We  are  of  the  opinion  that  there  was  evidence  to  warrant  the  Jury- 
in  finding  that  the  order  of  the  conductor  directing  plaintiff  to 
board  the  train,  under  all  the  circumstances,  constituted  negligence, 
and  that  such  negligence  was  the  proximate  cause  of  the  mishap, 
would  not  be  Justified  in  disturbing  the  jury!s  determination  of 

this  issue* 

Defendant  contends  that  the  court  erred  in  admitting  in 
evidence  defendant's  Rule  7«=A,  which  reads  J 

"Employees  giving  signals  must  locate  themselves  so  as 
to  be  plainly"  seen,  and  make  them  in  such  a  manner  as  to  be 
readily  understood.  The  utmost  care  must  be  used  to  avoid  taking 
a  wrong  signal,  and  unless  positive  a  signal  is  for  them,  will  not 
accept  it  until  advised  verbally.  When  signals  from  a  trainman 
cannot  be  seen,  train  must  be  stopped  Immediately. 

Defendant  asserts  that  there  was  no  violation  of  this  rule  in  that 
it  had  no  application  to  the  situation  existing  when  plaintiff  was 
injured.  Plaintiff  states  that  the  rule  was  not  offered  as  a  sub- 
stantive ground  of  recovery,  but  as  tending  to  prove  negligent 
operation  generally,*  also  to  show  that  plaintiff  in  getting  off  the 
train  was  required  to  do  so  in  order  to  comply  with  the  mile  and 
keep  the  engineer  in  view,  We  agree  with  plaintiff  that  the  evidence 
shows  that  a  state  of  confusion  existed  in  the  minds  of  all  the  orew 
as  to  what  was  the  purpose  of  the  northerly  movement  during  which 
he  was  injured,  where  they  were  going,  and  what  they  were  going  to  do 
when  they  got  there.  Plaintiff  thought  they  were  going  to  pull  out 
Just  clear  of  No.  4  switch  and  then  throw  some  cars  back  on  tracks 
No,  3  or  4,  Stackowski,  the  field  man,  had  the  same  understanding, 
or  he  would  not  have  gotten  off  at  No.  3  switch.  The  conductor, 
however,  intended,  going  down  somewhere  on  the  Wells  Street  lead  iiX 
"all  the  way  out".  Kelly,  the  engineer  did  not  know  what  do  to. 
He  admitted  he  did  not  know  where  he  was  going,  and  that  the  dis- 
appearance of  the  signalman  meant  to  stop*  The  engineer  went  700 
or  800  feet,  or  approximately  20  car  lengths  after  he  lost  sight  of 
plaintiff,  The  act  imposed  liability  for  injuries  resulting  in 
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whole  or  in  part  from  the  negligence  of  the  defendant.  We  agree 
with  plaintiff  that  Rule  ?-A  was  admissible  because  its  violation 
was  one  of  the  contributing  causes  of  the  accident,  and  also  as 
tending  to  prove  negligent  operation  generally  and  to  show  that 
plaintiff,  in  getting  off  the  train,  was  in  the  exercise  of 

ordinary  care. 

Paragraph  5  (a)  charges  that  defendant  suddenly  and 
unnecessarily  accelerated  the  speed  of  the  cars  as  plaintiff  attempted 
to  board  the  train.  In  answer  to  an  interrogatory  the  Jury  found 
that  the  defendant  did  not  suddenly  or  unnecessarily  accelerate 
the  rate  of  speed  of  the  cut  of  cars  as  plaintiff  was  attempting 
to  board  the  train.  We  agree  with  defendant  that  plaintiff  is 
bound  by  this  finding.  We  are  satisfied  that  there  was  evidence 
to  warrant  the  jury  in  finding  that  defendant  negligently  failed  to 
warn  plaintiff,  "an  inexperienced  employee,"  in  that  he  was  un- 
familiar with  the  operation  of  defendant  and  the  physical  features 
of  the  ground  and  the  manner  in  which  the  werk  was  to  be  performed 
and  dangers  to  which  he  was  exposed.  This  charge  presented  a 
question  of  fact  which  the  Jury  was  competent  to  pass  upon.  Paragraph 
5  (h)  charges  that  defendant  carelessly  permitted  a  hole  or  depression 
to  remain  alongside  the  track  in  the  vicinity  of  Ho.  4  switch,  where 
employees  were  liable  to  stumble  and  fall.  We  agree  with  defendant 
that  the  testimony  shows  that  the  drain  was  necessarily  located  in 
the  yard  and  that  it  was  placed  there  in  the  exercise  of  defendant's 
judgment  on  an  engineering  problem.  Paragraph  5  (e)  charges  that 
the  defendant  carelessly  and  negligently  maintained  the  freight  car 
in  question  "with  defective,  unsafe,  unsecure  and  insufficient  grab 
irons  and  stirrups,  in  that  the  same  became  and  remained  covered 
with  snow  and  ice".  «*  *now  and  ice  on  the  grab  irons  came  from 
the  natural  elements,  over  which  defendant  had  no  control*  The 


'aw   ,«  ,  ItSalalq 

b..  ibbua  vi*  eagtsxie   (a)   8 

•■.■■.'■• 

to 
;   8 

:t3f   til   ©<x»d;* 
[a)  <3  riqfi*i^»ii»S[     »aoIcfo*iq  gnJtieei. 

s  ^Xeeolt  -al©£ 

j©cf  eases  extt   fru&r  ai    , 
ttOtl  u  oa  worra   o 

,  0    Odi' 


16 

presence  of  snow  and  ice  on  grab  irons  is  not  a  violation  of  the 

Safety  Appliance  Act,  nor  is  it  in  and  of  Itself  negligence* 

Paragraph  5  (f)  charges  that  defendant  negligently  failed  to 

exercise  ordinary  care  to  furnish  plaintiff  a  reasonably  safe  place 

to  work.  We  agree  with  defendant  that  this  charge  is  not  sustained 

by  the  evidence* 

At  the  olose  of  all  the  evidence  defendant  moved  for  a 
directed  verdict  on  each  of  the  specific  charges  of  misconduct 
contained  in  the  complaint,  and  requested  the  court  to  give  to  the 
Jury  instructions  relating  to  each  of  the  sub-paragraphs*  These 
instructions  advised  the  jury  that  it  could  not  find  for  plaintiff 
on  the  basis  of  the  particular  sub-paragraph  because  there  was  no 
evidence  in  support  of  it*  With  reference  to  sub-paragraph  5  (e) 
the  instruction  requested  by  the  defendant  and  marked  Ho.  49  in 
the  abstract  was  as  follows S 

"Plaintiff's  complaint  in  this  case  alleges  that  the 
defendant  Thomson,  Trustee,  carelessly  and  negligently  maintained 
said  car  with  defective,  unsafe,  unsecure  and  insufficient  grab 
irons  and  stirrups,  in  that  the  same  became  and  remained  covered 
with  snow  and  ice/  The  plaintiff  has  failed  to  introduce  any 
evidence  at  this  trial  to  support  that  allegation  of  his  complaint, 
and  you  will  therefore,  in  considering  your  verdict,  in  noway 
base  such  verdict  upon  that  eharge  or  any  such  alleged  negligence 
on  the  part  of  the  defendant*" 

At  the  time  the  instructions  relating  to  each  of  the  sub-paragraphs 
were  tendered  to  the  court  to  be  given  on  behalf  of  defendant,  the 
court  refused  each  of  them,  except  No.  49,  and  the  court  then 
stated  that  this  instruction  would  be  given  and  it  was  marked 
"giW.  After  the  instructions  were  so  marked  by  the  court,  the 
case  was  argued  to  the  Jury  by  the  respective  attorneys.  All  the 
instructions  which  had  been  marked  "given"  were  read  to  the  Jury, 
except  instruction  Ho.  49.  Counsel  for  defendant  then  called  the 
court's  attention  to  the  fact  that  this  instruction  had  not  been 
read.  After  a  colloquy  as  to  whether  the  instruction  should  be 
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given,  the  court  decided  not  to  give  it.   The  argument  to  the  Jury 
is  not  in  the  record.   The  court  instructed  the  jury  on  the  issues, 
The  complaint  of  course  was  not  delivered  to  the  Jury  and  their 
only  knowledge  of  the  Issues  was  gained  from  the  instructions*   The 
charge  of  Insufficient  grab  irons  was  omitted  from  the  instructions 
and  was  not  submitted  to  the  jury  as  a  substantive  ground  for  recovery. 
Plaintiff  did  not  claim,  on  the  trial,  that  he  could  recover  on 
that  theory.  The  jury  had  the  right  to  take  into  consideration  the 
fact  that  the  hand  hold  was  covered  with  ice  in  determining  whether 
defendant's  conduot,  viewed  as  a  whole,  was  negligent.  The  Jury 
was  required  to  consider  this  fact  along  with  the  other  attending 
circumstances  in  determining  whether  the  order  given  to  plaintiff 
to  board  the  cars  was  negligent. 

Defendant,  by  appropriate  motion  at  the  close  of  all  the 
evidence  and  accompanied  by  an  instruction,  also  asked  that  the 
charge  of  negligence  contained  in  Paragraph  5  (h)  be  taken  from 
the  Jury.  This  paragraph  charges  that  defendant  carelessly  suffered 
and  permitted  a  hole  or  depression  to  be  excavated  and  to  remain 
alongside  the  track  in  the  vicinity  of  No.  4  switch.  We  are  of  the 
opinion  that  this  instruction  should  have  been  given  and  that  this 
charge  should  have  been  withdrawn  from  consideration  of  the  jury. 
There  are  cases  in  Illinois  holding  that  where  an  improper  or  unproven 
issue  is  submitted  to  a  Jury  and  a  general  verdict  is  returned,  such 
verdict  is  erroneous  because  it  cannot  be  determined  whether  the 
verdict  is  based  on  the  good  count  or  the  bad  one.  The  issues 
under  Paragraph  5  (•)  were  not  submitted  to  the  jury  and  no  verdiot 
under  that  charge  could  have  been  returned.  The  jury  answered  three 
special  interrogatories  tendered  by  the  defendant,  specifically 
finding  defendant  guilty  of  three  charges  of  negligence.  We  have 
held  that  there  is  evidence  to  sustain  the  finding  of  the  Jury  that 
plaintiff  was  not  guilty  of  contributory  negligence,  and  that  defendant 
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carelessly  and  negligently  operated  the  cut  of  cars  past  the  switoh 
stand  at  a  high  and  unreasonable  rate  of  speed.   The  court,  there- 
fore, is  not  driven  to  speculation  as  to  the  basis  of  the  jury's 
verdlot»  P&r*  192,  Sec.  68,  of  the  Civil  Practice  Act,  (Par,  192, 
Sec.  68,  Ch.  110,  111.  Rev.  Stat.  1943)  reads* 

"Whenever  there  are  several  counts  in  a  complaint  based 
on  different  demands,  the  court  shall,  on  the  demand  of  either 
party,  direct  the  jury  to  find  a  separate  verdict  upon  each.  But 
if,  in  any  case,  there  are  several  counts,  and  an  entire  verdict 
is  rendered  thereon,  the  same  shall  not  be  set  aside  or  reversed 
on  the  ground  of  any  defective  count,  if  one  or  more  of  the  counts 
be  sufficient  to  sustain  the  verdict." 

With  the  special  interrogatories  answered  in  favor  of  plaintiff, 

and  supporting  the  general  verdict,  the  court  acted  properly  in 

entering  Judgment  on  the  verdict* 

Finally,  defendant  urges  that  the  verdict  is  excessive. 

It  is  the  province  of  the  jury  to  determine  the  amount  of  the  damages 

and  reviewing  courts  will  not  substitute  their  judgment  for  that  of 

the  jury,  unless  it  appears  to  be  the  result  of  passion,  prejudice 

or  misconception.  We  cannot  say  that  the  verdiot  is  excessive  or 

that  it  is  the  result  of  passion,  prejudice  or  misconception.  For 

the  reasons  stated,  the  judgment  of  the  Circuit  Court  of  Cook  County 

is  affirmed, 

JUDGMENT  AFFIRMED* 

KILEY,  P.J,  CONCURS*  . 
LEWE,  J.  TOOK  NO  PART, 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
A  primary  and  aldermanic  election  was  held  in  Chicago 
on  February  23,  1943.   Sylvia  Fusco  and  Bertha  Black  served  as 
Republican  judges,  Harold  L,  WInget  as  Democratic  judge,  Eunice 
Goodwin  as  Republican  clerk  and  Mary  Varhol  as  Democratic  clerk 
in  the  105th  precinct  of  the  5th  ward.   On  July  12,  1943  John  S. 
Rusch,  Chief  Clerk  of  the  Board  of  Election  Commissioners,  filed 
a  petition  in  the  County  Court  of  Cook  County  in  which  he  charged 
that  the  persons  who  so  acted  as  Judges  and  clerks  of  election 
knowingly,  fraudulently  and  unlawfully  (1)  made  a  false  canvass 
of  the  votes  cast;  (2)  permitted  and  acquiesced  in  permitting 
various  forged  and  spurious  apolioations  for  ballots  to  be 
presented  and  filed;  and  (3)  permitted  and  acquiesced  in  permitting 
the  stuffing  of  the  ballot  box  by  inserting  therein  ballots  for 
each  of  the  spurious  applications.  On  July  12,  1943  the  court, 
without  notice  to  the  respondents,  entered  an  ex  parte  order  granting 
leave  to  file  the  petition,  finding  that  respondents  were  guilty 
of  the  charges  made  therein,  ruling  them  to  appear  forthwith  to 
show  cause  why  they  should  not  be  held  in  contempt  of  court  and 
that  a  writ  of  attachment  issue  for  the  apprehension  of  respondents, 
A  trial  resulted  in  a  judgment  finding  respondents  guilty  of  the 
misconduct  described  in  the  petition,  that  each  was  guilty  of 
contempt  and  committing  each  to  the  County  jail  for  one  year* 
Respondents  ask  that  the  Judgment  be  reversed* 
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The  primary  election  was  held  for  the  purpose  of 
choosing  candidates  for  mayor,  city  clerk  and  city  treasurer,  for 
a  vacancy  on  the  bench  in  the  Municipal  Court  of  Chicago,  and 
electing  an  alderman  for  the  5th  ward.  The  candidates  for  alderman 
were  Walter  Johnson,  Horace  G,  Lindhelmer,  Bertram  Moss  and  Gall 
Strader.  In  the  judgment  order  the  oourt  found  that  during  the 
election  the  respondents,  while  serving  and  acting  as  Judges  and 
clerks,  "knowingly,  wilfully,  fraudulently  and  unlawfully  permitted 
and  acquiesced  in  permitting  134  applications  for  ballot  to  he 
presented  and  filed  -  the  signature  on  each  of  said  applications 
being  a  forgery  and  not  signed  by  the  person  whose  name  appeared 
on  said  application  and  the  signatures  appearing  on  said  applica- 
tions were  not  examined  and  checked  with  the  genuine  signatures 
appearing  on  the  registration  cards  contained  in  the  precinct 
binder  of  the  persons  whose  names  appeared  on  said  forged  applica- 
tions by  the  above  named  respondents'*);  further,  that  respondents 
"knowingly,  fraudulently  and  unlawfully  permitted  and  acquiesced 
in  permitting  3  sets  of  triplicate  applications  for  ballot  to  be 
presented  and  filed  -  one  genuine  application  of  the  registered 
voter  was  presented  and  filed  and  two  forged  applications  in  the 
name  appearing  on  the  genuine  application  was  presented  and  filed" J 
further,  that  respondents  "did  knowingly,  fraudulently  and  unlawfully 
permit  and  acquiesced  in  permitting  38  sets  of  duplicate  applications 
for  ballot  Do  be  presented  and  filed,  to-wits  a  genuine  application 
of  the  registered  voter  was  presented  and  filed  and  either  before 
or  after  said  presentation  and  filing  a  forged  application  in  the 
name  appearing  on  the  said  gemaine  application  was  presented  and 
filed"]  further,  that  respondents  "did  knowingly,  fraudulently 
and  unlawfully  permit  and  acquiesced  in  permitting  7  sets  of 
duplicate  forged  applications  for  ballot  to  be  filed,  that  is 
duplicate  applications  with  the  forged  signature  of  the  registered 
voter  appearing  on  each,  the  registered  voter  not  appearing  and 
presenting  any  application  for  ballot";  further,  that  respondents 


■  ■  • ' 

,  ,  •    S*X8W 

■    <  • 

•cf  o*  *c  •:  **» 

en.  -  •$«••< 

.'J      gfti": 

ilqqs,  tnlum-g  ift«  -  built  i<? 

< 

:  oSl'.'  rot 

I 

b&i&t&l^et  artt  lo  1  aria-  fltfiw 

f}«jB  gi.  7  bsift.:  tdoJ50   i 


5 

"did  knowingly,  fraudulently  and  unlawfully  permit  and  acquiesced 
in  permitting  an  application  for  ballot  to  be  presented  and  filed 
in  the  name  of  a  person  who  was  not  a  registered  voter;  said  person 
did  not  appear  at  the  polling  place  and  did  not  sign  said  application 
or  present  the  same  for  filing";  further,  th-ht  respondents,  "did 
knowingly,  fraudulently  and  unlawfully  permit  and  acquiesced  in 
permitting  an  application  to  be  presented  and  filed  in  the  maiden 
name  of  a  married  woman  who  had  registered  in  her  married  name,  who 
appeared  at  the  polling  place,  presenting  her  application  for  a 
ballot  and  cast  her  ballot  in  her  married  name  but  did  not  at  the 
polling  plaoe  prepare  and  present  an  application  for  ballot  in  her 
maiden  name")  further,  that  respondents  "did  knowingly,  fraudulently 
and  unlawfully  permit  and  acquiesced  in  permitting  applic  tions  for 
ballot  to  be  presented  and  filed  in  the  name  of  3  persons  who  did 
not  appear  at  the  polling  place,  did  not  sign  applications  for  ballot 
and  were  not  eligible  to  vote  in  said  precinct  at  said  elections" J 
further,  that  respondents  "did  knowingly,  fraudulently  and  unlawfully 
permit  and  acquiesced  in  permitting  ballots  to  be  ftast  and  counted 
for  each  and  every  fraudulent  and  forged  application  for  ballot,  to-wit: 
195  Aldermanlo  ballots  -  100  Democratic  Primary  ballots  and  100  Repub- 
lican Primary  ballots";  further,  that  respondents  "knowingly, 
fraudulently  and  unlawfully  permitted  and  acquiesced  in  permitting 
195  Aldermanlo  ballots  to  be  east  and  placed  in  the  ballot  box  -  said 
ballots  not  cast  by  persons  appearing  at  the  polling  place  and 
voting,  but  were  c&it  in  the  names  of  persons  forged  to  applications 
for  ballots,  and  100  Democratic  Primary  ballots  and  100  Republican 
Primary  ballots  not  cast  by  persons  appearing  at  the  polling  place 
and  voting  but  were  cast  in  the  names  of  persons  whose  names  were 
forged  upon  applications  for  ballots  and  counted  said  fraudulently 
cast  ballots  in  arriving  at  the  count  of  the  vot*  oast  in  said 
precinct  and  ward";  further,  that  "ballots  introduced  in  evidence 
numbered  5  to  104  inclusive  bore  cross-marks,  all  made  by  one  and 
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the  same  person;  that  ballots  numbered  255  to  354,  inclusive, 
bore  cross-marks  all  made  by  one  and  the  same  person;  that  ballots 
numbered  424  to  617,  inclusive,  bore  cross-marks  all  made  by  the 
same  person";  further,  that  respondents  "unlawfully,  wilfully  and 
fraudulently  made  a  false  and  fraudulent  canvass  of  the  vote  cast 
in  said  precinct  and  ward  in  said  elections  and  said  respondents 
made  a  false  and  fraudulent  return  of  the  vote  cast  in  said 
precinct  and  ward  in  said  elections";  further,  that  respondents, 
and  each  of  them,  "by  reason  of  the  foregoing, was  and  is  guilty  of 
misconduct  and  misbehavior  in  office  as  an  officer  of  the  County 
Court  of  Cook  County,  in  the  State  of  Illinois,"  that  "each  of  them 
was  and  is  guilty  of  contempt  of  the  County  Court  of  the  County  of 
Cook  and  State  of  Illinois,  and  that  "each  of  them  has  failed  to 
purge  himself  or  herself  of  contempt  of  court". 

Two  stipulations  were  received  in  evidence  as  People's 
Exhibits  1  and  2.  Exhibit  1  is  concerned  with  various  general 
matters.  Exhibit  2  is  a  stipulation  concerning  the  testimony  of 
eertain  witnesses.  The  stipulations  and  the  testimony  of  the 
witnesses  show  the  following:  The  polling  place  was  located  in  the 
basement  of  a  rooming  house  at  6221  Kenwood  Avenue.   The  building  is 
on  the  east  side  of  Kenwood  Avenue,  The  Election  Commissioners 
leased  the  front  portion  of  the  basement  for  the  balloting.  The 
length  of  the  polling  place  extended  from  east  to  west.  The  entrance 
for  voters  was  at  the  back,  near  the  northeast  corner.  Voters  in 
approaching  the  entrance,  walked  in  an  easterly  direction  along  a 
walk  adjoining  the  north  wall.  The  voting  booths  were  put  up  along 
the  north  wall.  Along  the  south  wall  there  was  a  table  about  15  feet 
long.  The  ballot  box  was  at  the  west  end  of  this  table.  The 
precinct  binder  was  placed  on  this  table,  There  were  3  chairs  behind 
this  table.  There  were  2  small  tables  to  the  east  of  the  long  table. 
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There  was  a  post  between  the  large  table  and  the  first  of  the  2 
smaller  tables.  This  post  prevented  a  olear  view  by  those  sitting 
at  the  large  table  of  the  applications  which  were  placed  on  one 
of  the  smaller  tables.  There  were  3  more  chairs  placed  behind  the 
2  small  tables,  making  a  total  of  6  available  chairs.  A  floor 
plan  of  the  polling  place  received  in  evidence  shows  a  small  settee 
placed  at  the  north  wall.  Two  of  the  respondents  did  not  recall 
that  there  was  such  a  piece  of  furniture  in  the  room.  There  were 
not  sufficient  seats  for  all  persons  present  at  the  polls.  Whenever 
one  of  the  respondents  found  it  necessary  to  leave  the  room,  his  or 
her  chair  would  be  temporarily  occupied  by  one  of  the  watchers  or 
other  person  present.  The  polling  place  was  poorly  lighted  and 
had  no  toilet  facilities.  Respondents  and  other  persons  present 
were  obliged  to  use  the  toilet  on  the  first  floor  in  the  landlord's 
apartment.  There  were  no  radiators  in  the  room.  It  had  no  source  of 
heat  other  than  some  overhead  pipes.  There  was  no  heat  in  these  pipes. 
The  room  was  ^uite  cold  and  damp."  A  watcher  for  the  Election 
Commissioners  described  it  as  being  "cold."  There  was  no  telephone 
in  the  roog.  Respondents  were  compelled  to  "walk  around  to  keep  warm, " 

Bertha  Black  served  as  Republican  judge.  She  had  lived 
in  the  precinct  tor  4  years  and  in  Chicago  since  1933.  At  the  time 
of  the  trial  she  was  56  years  of  age.  Her  husband  had  been  working 
for  a  railroad,  but  haa  become  disabled.  During  the  past  4  years 
she  had  supported  herself  and  her  husband.  She  worked  for  the  W.P.A, 
as  a  clerk  and  at  the  time  of  the  trial  was  employed  by  the  War 
Bond  Division  of  the  Treasury  Department,  She  had  no  children.  She 
had  served  as  a  Judge  of  election  some  5  or  6  times  in  the  same  ward. 
Sylvia  Fusoo  had  lived  in  Chicago  since  1909  and  at  the  time  of  the 
trial  was  42  years  of  age.  She  is  married  and  has  one  daughter,  but 
is  separated  from  her  husband.  She  had  not  previously  served  as 
either  Judge  or  clerk  of  election.  She  had  a  high  school  education. 
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Her  only  business  experience  was  in  the  performance  of  clerical 
work  for  6  months.  She  did  not  know  she  was  to  serve  on  the  board 
until  the  night  before  election.  At  that  time  the  Reoubllcan  precinct 
captain,  D,  S,  Cartwright,  told  her  the  regularly  appointed  judge 
was  ill  and  asked  her  to  serve.  She  had  first  refused  on  the  ground 
that  she  was  unfamiliar  with  the  duties  of  a  Judge^  but  he  persuaded 
her  to  accept.  She  had  previously  refused  to  serve  when  asked  to 
do  so  by  Mrs.  Goodwin.  She  was  unfamiliar  with  the  duties  of  a 
judge  and  with  the  method  of  conducting  an  election.  She  was 
entirely  dependent  upon  other  members  of  the  board  for  instruction 
and  guidance  in  the  performance  of  her  duties, 

Eunioe  Goodwin  served  as  Republican  clerk.  She  has  lived 
in  Chicago  for  21  years.  She  is  married  and  has  no  children.  She 
had  served  as  an  official  on  S  or  4  prior  occasions.   She  was  employed 
by  the  Diamond  T,  Company  and  lived  aoross  the  hall  from  Mrs,  Fusco, 
Harold  L.  Winget  served  as  Democratic  judge.  He  has  lived  in  Chicago 
since  1927.  He  had  a  high  school  and  business  college  education. 
He  served  as  a  judge  in  4  previous  elections.  He  is  42  years  of  age, 
is  married  and  has  a  daughter  7  years  old.  He  owns  and  operates  a 
furnished  apartment  building  at  6214  Dorehester  Avenue,  where  h©  has 
lived  since  1938,  He  was  not  on  speaking  terms  with  Mary  Campbell, 
the  Democratic  precinct  captain.  They  had  engaged  in  a  dispute 
concerning  a  local  option  election.  Mary  Varhol  served  as  Democratic 
clerk.  She  was  employed  by  the  Press  Wireless  for  about  6  months 
prior  to  the  trial.  She  had  served  as  a  clerk  in  several  previous 
elections.  In  March,  1943,  the  month  after  the  primary  election,  she 
left  Chicago  and  went  to  Florida,  where  she  remained  until  August, 
Her  expenses  for  this  trip  were  paid  with  momey  she  inherited  from  an 
uncle.  While  in  Florida  she  received  a  latter  from  Mary  Campbell, 
Democratic  orecinct  captain,  enclosing  a  newspaper  clipping.  Mrs* 
Campbell  advised  her  to  remain  in  Florida,  Miss  Varhol  returned  to 
stand  trial, 


JW5V  m  ■'  .a  as  a:  *H 

j^,  ,.,iW  M  ,aii*xxo»  8  tot  Jftow 

- 
ftaJ&*iiai-v  a  lo  ee 

,i    00 

6r 

asri  m-  j  *a  ^ 

,      '  foal*  **4*« 
,1   aaala-xtff  lt*«i  oxM  V 

,  moit  • -extol  axis  t***  rfftt*  :sH 

•    r°na 

»a»  jie«aC 

•;     #sJ-  ■'.,   ot  *  os  IlecfqaaO 

J&ae^a 


7 

The  respondents  were  not  particularly  friendly  one  with 
the  other,  Mrs.  Black  met  Mrs,  Fusco  for  the  first  time  on  election 
morning,  Mrs.  Black  had  served  on  an  election  board  with  Mrs,  Goodwin 
once  before  and  with  Mies  Varhol  and  Mr,  Winget  on  several  other 
occasions,  Mrs,  Fusco  knew  Mrs,  Goodwin  as  a  neighbor,  Mrs,  G-oodwin 
had  served  with  Mr.  Winget  only  once  before,  3he  did  not  know  him 
very  well.  None  of  the  respondents  has  ever  held  public  or  political 
office  or  employment  of  any  kind.  No  member  of  the  families  of  any 
of  the  respondents  has  ever  held  any  political  position.  None  of 
the  respondents  knew  any  of  the  candidates,  nor  did  any  of  them  have 
any  interest  in  the  outcome  of  the  election  other  than  such  interest  as 
any  ordinary  citieen  might  have.  No  person  had  ever  asked  any  of  them 
to  favor  or  discriminate  against  any  candidate.  None  of  the  respondents 
has  ever  been  convicted  of  any  crime,  or  arrested  in  connection  with 
any  criminal  offense.  Each  proved  good  reputations  for  honesty  and 
Integrity  in  his  and  her  community  prior  to  the  filing  of  the  petition. 

On  February  22,  1943,  the  day  before  the  primary  election, 
the  Election  Commissioners  delivered  certain  supplies  for  use  at  the 
polls.  The  supplies  were  brought  to  the  home  of  Bertha  Black  and 
left  with  her  husband.  He  signed  a  receipt  for  600  Democratic  ballots, 
600  Republican  ballots  and  600  aldermanic  ballots.  £n  application 
binder  and  a  sealed  precinct  binder  were  delivered  to  Mr.  Black  with 
the  ballots.  At  the  time  of  this  delivery  Mrs.  Black  was  away  at 
work.  Since  the  Black  family  had  no  lock  on  their  front  door,  Mr.  Black 
immediately  took  the  supplies  down  to  Mr,  Winget fs  apartment  in  the 
same  building.  Winget  received  the  paraphernalia  from  Black  between 
12  and  1  o'clock  on  the  afternoon  of  February  22,  1943.  The  ballots 
came  in  sealed  packages  of  100  each,  The  application  binder  was 
sealed  in  a  steel  case  with  wire  around  it.  The  precinct  binder  was 
similarly  sealed.  The  parties  stipulated  that  official  paraphernalia 
was  usid  exclusively  in  the  election,  and  that  the  seals  on  the  various 
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packages  containing  supplies  were  not  broken  until  6  a.m.  on 
election  morning.  Mrs.  Black  and  Mr.  Winget  visited  the  polling  place 
at  8  o'clock  the  evening  before  the  election.  Mrs.  Goodwin  was 
there  with  them  for  a  few  minutes.  They  saw  that  booths  and  curtains 
were  ready  and  that  items  such  as  candles  and  pencils  were  available. 
When  they  left,  the  application  binder  in  its  original  seal  was 
looked  in  the  ballot  box,  Winget  locked  the  door  to  the  polls,  and 
took  the  key  to  the  ballot  box  with  him.  He  placed  the  precinct 
binder  and  sealed  packages  of  ballots  and  other  supplies  alongside 
his  bed  and  locked  his  room  when  he  retired, 

Mrs.  Black  and  Mr,  Winget  went  to  the.  polls  together  on 
election  morning.  They  arrived  at  about  5:45  a.m.  Winget  carried 
the  precinct  binder  and  Mrs,  Black  carried  the  ballots  and  other 
supplies.  All  of  the  sealed  supplies  were  intact.  A  pliers  was  used 
to  break  open  those  items  which  were  sealed  with  wire.  Winget  unlocked 
the  ballot  box  and  summoned  the  police  officer  to  verify  the  fact  that 
it  was  empty,  He  then  locked  the  empty  box  and  retained  exclusive 

- 

possession  of  the  key  for  the  balance  of  the  day,  Mrs,  Black  opened 
one  package  of  each  type  of  ballot.  She  placed  the  remaining  sealed 
packages  on  the  floor  under  the  overhead  pipes  behind  where  the 

- 

respondents  sat  to  conduct  the  election.  That  was  the  only  place 
available  for  the  ballots.  During  the  day  as  Mrs,  Black  opened  these 
packages  of  ballots,  she  counted  the  contents  and  found  100  ballots  in 
each  package, 

Mrs,  Fusco  and  Mrs,  Goodwin  went  to  the  polls  together. 
They  were  a  few  minutes  late  and  arrived  at  6:05  a.m.  By  that  time 
a  few  voters  had  cast  their  ballots.  Miss  Varhol  came  to  the  polls 
at  about  6  a.m.,  shortly  after  the  arrival  of  the  other  respondents. 
Mrs,  Fusco  was  sworn  in  as  a  substitute  Judge  by  Mrs,  Black,  An 
indication  th  t  Mrs,  Fusco  was  ignorant  of  her  duties  as  a  Judge  is 
shown  by  the  fact  that  she  did  not  sign  her  oath  of  office  and  that 
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on  a  voter1 s  affidavit,  she  took  her  own  acknowledgment.   Sarah  Rowald, 
regularly  commissioned  Judge,  did  not  appear  at  the  polls  to  act  as 
judge.  She  did  not  notify  any  of  the  other  respondents  or  the  Election 
Commissioners  that  she  would  not  serve.   She  testified  that  she  had 
a  conversation  with  the  Republican  precinct  captain  before  the  primary 
and  that  he  told  her  that  some  other  lady  whose  name  he  Sid  not 
mention,  had  a  commission  to  act  as  Judge,  so  that  she  (Rowald)  would 

not  serve. 

After  voters  entered  the  polling,  place,  they  walked  southwest 
toward  the  tables  at  which  respondents  sat.  Mrs.  Goodwin  took 
applications  from  the  pad  and  handed  them  to  the  voters  in  numerical 
order.  She  sat  at  the  small  table  immediately  to  the  east  of  the  large 
table.  She  testified  thst  in  no  instance  did  she  give  any  voter 
more  than  one  application.  In  all  cases  she  took  this  application 
from  the  top  of  the  pad,  so.  that  applications  were  always  given  out 
strictly  in  numerical  order.   The  voter  signed  his  name  and  address  on 
the  applic  tion  and  returned  it  to  Mrs.  Goodwin.  She  then  passed 
the  signed  application  on  to  Mrs,  Fueco  and  Mr.  Winget,  who  sat  to  the 
left  at  the  large  table  behind  the  precinct  binder.  Winget  compared 
the  signatures  of  voters  whose  names  began  with  »AM  to  "L"  and  Mrs.  Fusco 
compared  those  beginning  with  «M"  to  *Z\     Mrs.  Fusco,  being  unacquainted 
with  the  proceudre,  was  instructed  by  the  others.   If  the  signature 
checked,  the  application  was  initialed  and  passed  on  to  Miss  Varhol, 
who  sat  to  the  left.   The  voter  then  obtained  his  ballot  from  Mrs.  Black, 
who  was  at  the  ballot  box.  Mr.  Winget  and  Mrs.  Fusco  did  not  approve 
any  application  for  ballot  without  checking  the  signature  against  the 
precinct  binder.  In  all  instances  the  signatures  were  found  genuine 
on  comparison.  Mrs.  Fusco  testified  that  she  never  found  any  signature 
on  an  application  that  did  not  corresoond  with  the  signature  in  the 
binder.  Winget  testified  that  he  never  approved  an  appliction  which 
had  already  been  initialed  and  that  no  application  was  presented  to  him 
that  was  not  accompanied  by  a  voter  who  immediately  obtained  a  ballot* 
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After  applications  had  been  checked  by  the  judges  and 
initialed,  they  were  given  to  Miss  Varhol.  She  printed  the  voter's 
name  on  the  applications  and  then  spindled  them  in  numerical  order. 
Miss  Varhol  did  that  all  day  and  that  was  all  she  did.  When  Mrs. 
Black  was  advised  that  a  voter* s  application  had  been  approved  by 
the  judges,  she  initialed  a  party  ballot  and  an  aldermanic  ballot  and 
gave  them  to  the  voter.  She  did  not  give  anyone  a  ballot  who  did 
not  sign  an  application.  No  person  received  more  than  one  of  each 
kind  of  ballot.  She  initialed  only  one  ballot  at  a  time.  The  voter 
then  stepped  across  the  room  to  the  booths,  which  were  located  in 
the  northwest  corner.  He  or  she  marked  and  folded  his  or  her  ballots 
and  then  returned  them  to  Mrs,  Black,  who  out  them  into  the  ballot  box* 

It  was  necessary  to  vary  this  routine  from  time  to  time 
during  the  day  because  there  was  no  washroom  in  the  polling  place, 
and  also  because  those  present  were  obliged  to  leave  for  their  meals 
and  to  obtain  temporary  relief  from  the  cold  and  damp  atmosphere  of 
the  polls.  Mrs,  Black  left  the  polls  several  times  during  the  day. 
She  remained  away  only  long  enough  to  get  warm.  On  one  occasion  she 
was  sick  to  her  stomach  and  "stayed  in  the  bathroom  for  quite  a  while,*1 
She  had  been  ill  for  a  long  time  and  was  ill  that  day.  Mrs.  Black 
did  not  go  out  to  eat.  When  she  was  out,  Mrs.  Fusco  took  her  place 
at  the  ballot  box*  Mrs,  Fusco  did  not  find  it  necessary  to  open  a 
new  package  of  ballots.  In  all  cases  she  continued  to  use  packages 
which  Mrs.  Black  had  previously  opened  and  counted,  Mrs,  Fusco  left 
the  polling  place  several  times  to  go  to  the  washroom.  She  would  be 
gone  from  5  to  10  minutes.  She  also  left  the  polls  to  go  home  for  lundh. 
This  took  her  about  20  minutes.  She  asked  permission  from  the  other 
members  of  the  board  before  leaving,  Mrs,  Goodwin  was  obliged  to 
leave  the  polling  place  about  6  or  7  times  to  go  to  the  washroom.  On 
each  occasion  she  remained  away  for  about  10  minutes.  She  also  left 
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the  polling  place  about  1:30  for  about  20  minutes  to  go  home  for, 
lunch.  Miss  Varhol  substituted  for  her  on  these  occasions.  Mrs. 
Goodwin  was  troubled  with  a  cold  during  the  day.  About  8  a.m. 
Miss  Varhol  found  the  cold  unbearable.   She  requested  and  received 
permission  to  go  home  for  warmer  clothing.  She  was  gone  about  15 
minutes.   She  made  a  short  trip  to  the  washroom  about  10  a.m.   At 
boon  she  went  to  a  restaurant  for  lunch  and  was  gone  an  hour.  She 
went  to  the  washroom  twice  during  the  afternoon.  When  Miss  Varhol 
returned  from  home  shortly  after  8  s,m,  she  found  Mrs,  Campbell 
sitting  in  her  chair  behind  the  application  binder.  Mrs.  Campbell 
was  "looking  through  the  binder, "  She  said  she  was  checking  the 
names  of  voters  against  her  poll  list  to  see  who  had  voted.  Mrs. 
Campbell  vacated  the  chair  when  Miss  Varhol  entered  and  let  her  sit 
down.  When  Miss  Varhol  saw  Mrs.  Campbell,  the  latter,  was  not  performing 
any  of  the  duties  of  a  clerk,  and  she  did  not  see  Mrs.  Campbell 
putting  any  applications  on  the  spindle.  If  she  had,  she  "would 
have  protested,"  When  Miss  Varhol  returned  from  lunch  she  again 
found  Mrs.  Campbell  sitting  in  her  seat.  There  were  about  30  or  40 
applications  which  had  not  been  filed,  on  the  table  by  the  binder. 
Miss  Varhol  inquired  of  Mrs.  Campbell,  "Did  all  these  people  vote?" 
Mrs.  Campbell  replied  in  the  affirmative  and  stated  there  had  been 
quite  a  rush.  Miss  Varhol  did  not  know  if  the  other  respondents 
heard  this  conversation.   She  then  proceeded  to  file  the  applications 
in  the  binder  in  numerical  order.  Mrs.  Campbell  and  her  daughter, 
Ellendale,  had  poll  lists  upon  which  they  checked  the  names  of  those 
who  had  voted.  They  would  occasionally  check  their  poll  lists  against 
the  application,  Mrs,  Campbell  also  sent  out  "chasers"  to  urge  people 
who  had  not  voted  to  come  In  and  oast  their  ballots.  Mrs,  Goodwin 
testified  that  she  knew  Mrs,  Campbell  "just  casually,"  and  that  she 
never  saw  her  take  hold  of  or  handle  any  official  election  paraphernalia^ 
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Mrs.  Black  testified  that  she  did  not  see  either  of  the  Campbells 

touch,  handle  or  tamper  with  any  of  the  applications  or  ballots* 

Winget  testified  that  he  did  not  see  Mrs.  Campbell  or  any  other 

person  other  than  the  Judges  and  olerks  handle  applic  tions  for 

ballots.  He  and  Mrs.  Campbell  were  not  on  speaking  terms.  The 

record  does  not  show  the  whereabouts  of  Ellendale  Campbell.  Mary 

Campbell  was  in  California  at  the  time  of  the  trial.  Neither 

testified  in  the  case. 

About  two  weeks  before  the  election,  Winget  caught  a 

severe  cold  while  washing  windows  and  it  settled  in  his  bronchial 

tubes.  He  was  so  hoarse  he  could  hardly  speak.  He  took  two  bottles 

of  cough  medicine  to  the  polls.  The  Republican  precinct  captain 

brought  him  some  tablets,  He  took  this  medicine  frequently  during 

the  day.  Apparently,  his  cold  affected  his  kidneys,  and  he  was 

He  remained  out  from  5  to  10  minutes  each  time0 
obliged  to  go  to  the  toilet  about  10  times  that  day^/  At  about  11:30 

a.m.  h©  was  so  chilled  and  uncomfortable  he  thought  himself  in  danger 
of  contracting  paeumonia*  At  Mrs,  Black' s  suggestion  he  want  to 
his  home  across  the  alley  to  get  a  sweater.  He  returned  in  about  20 
minutes  with  a  pot  of  hot  coffee.  At  about  3  p.m.  Winget  asked  to 
be  excused  on  account  of  his  health,  but  at  the  request  of  Mrs,  Black 
he  held  out  until  5  p.m.  With  the  consent  of  the  respondents  he  went 
home  after  the  polls  closed  at  5  p.m.,  before  the  counting  began.  He 
then  gave  the  key  to  the  ballot  box  to  Mrs.  Black,  He  was  not  present 
during  the  canvass.  He  went  home  and  went  to  bed.  Before  he  left 
he  signed  the  tally  sheets  and  other  paraphernalia  in  blank#  This 
was  done  in  the  presence  of  the  other  members  of  the  board  after 
consulting  with  them.  The  principle  reason  for  this  procedure  was 
to  permit  him  to  collect  his  salary,  He  had  confidence  in  the  integrity 
of  the  respondents.  He  testified  that  Mrs.  Goodwin  told  him  some 
months  after  their  arrest  that  Ellendale  Campbell  took  some  applications 
out.  Mrs,  Boodwin  admitted  having  talked  to  Winget,  but  denied  she 
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told  him  that  Ellendale  had  taken  some  of  the  applications.   During 

the  entire  day  there  was  never  any  occasion  on  which  more  than  one 
member  of  the  board  was  absent  from  the  polling  place.  Whenever 
any  of  the  respondents  was  obliged  to  leave  for  a  few  minutes,  he 
or  she  did  so  with  full  confidence  that  the  remaining  officials  would 
properly  conduct  the  election  in  his  or  her  absence  and  in  the 
presence  of  the  watchers  and  the  police  officer. 

When  the  polls  closed,  the  door  to  the  polling  place  was 
locked  and  respondents,  watchers  and  the  police  officer  remained  inside. 
An  official  proclamation  furnished  by  the  Election  Commissioners  was 
read,  warning  all  persons  present  that  no  one  but  the  judges  was  to 
count  ballots  and  no  one  but  the  clerks  was  to  tally  votes.  The 
police  officer  cautioned  all  persons  other  than  Judges  and  clerks  not 
to  touch  the  ballots,  and  that  such  oersons  were  to  stay  15  feet 
away  from  the  table.  Mrs.  Pusco  was  under  the  impression  that  her 
duties  had  been  completed  at  5  p.m.,  and  was  surprised  to  learn  that 
there  was  additional  work  to  be  done.  The  box  was  opened  and  the 
ballots  placed  on  the  table.  They  were  sorted  and  unfolded.  Only 
the  judges  handled  the  ballots.  The  canvass  took  place  in  full  view 
of  all  persons  present  in  the  polling  place,  Winget  left  shortly 
after  5  p.m,  and  before  the  count  commenced,  Mrs,  Black  started  to 
call  the  votes  from  the  ballots,  Mrs,  Pusco  sat  beside  her  and 
watched  as  she  called.  Miss  Varhol  and  Mrs,  Goodwin  each  recorded 
tfee  results  on  the  tally  sheets.  They  were  directly  across  the  table 
from  each  other,   The  clerks  did  not  use  a  dummy  tally  sheets   They 
recorded  the  results  as  called,  directly  on  the  official  tally  sheets. 
In  all  instances  the  ballots  were  correctly  called,  Mrs.  Black  did 
not  fail  to  call  a  vote  for  any  candidate  where  there  was  a  cross 
beflirs  his  name.  She  did  not  call  a  vote  for  any  candidate  where 


there  was  no  cross  before  his  name,  In  all  instances  the  clerks 
tallied  the  ballots  correctly  as  called,  After  one  half  hour  or  45 
minutes  of  tallying,  Mrs,  Pusco  relieved  Mrs,  Goodwin  at  the  tally 
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sheets  and  completed  the  canvass.  After  completion  of  the  canvass, 
the  ballots  were  properly  sealed  In  the  boxes  and  the  four  election 
officials  present  signed  all  of  the  necessary  official  documents. 
These  four  respondents  took  a  taxicab  to  the  Hyde  Park  High  School, 
where  they  delivered  the  ballots  and  other  paraphernalia  to  repre- 
sentatives of  the  Election  Commissioners. 

The  applications  for  ballots  were  not  altered  or  tampered 
with  since  they  were  delivered  to  the  Election  Commissioners  by 
respondents.  People's  Exhibit  No.  2  shows  the  following  as  to 
forged  or  spurious  applications:  (1)  There  were  a  total  of  99 
forged  or  spurious  applictions  filed;  (2)  There  were  16  sets  of 
duplicate  applications,  with  both  in  each  set  being  spurious J  (3) 
There  were  38  sets  of  duplicate  applications,  with  one  in  eaeh  set 
being  genuine  and  the  other  spurious;  and  (4)  There  were  3  sets  of 
applications  in  triplicate,  with  one  in  each  set  being  genuine  and 
all  of  the  others  spurious.  By  the  stipulation  introduced  as  People's 
Exhibit  No,  2,  it  was  admitted  th«*  if  the  persons  whose  names  are 
hereinafter  mentioned  were  called  as  witnesses,  they  would  testify  to 
the  following:  (1)  Margaret  McDonald  who  had  changed  her  name  prior 
to  the  February  23,  1943  election  from  Margaret  Nilles,  did  not  vote  at 
the  primary  and  aldermanio  election  either  in  the  name  of  Margaret 
Nilles  or  Margaret  McDonald;  did  not  sign  the  name  of  Margaret  Nilles 
on  application  No,  13,  and  was  sot  In  Chicago  on  February  23,  1943, 
but  in  Florida,   (2)  Applications  were  signed  in  the  names  of  10 
persons  in  the  Armed  Forces;  the  signatures  were  not  those  of  such 
persons  as  shown  on  spurious  applications  39,  40,  53,  56,  145,  150, 
155,  157,  253,  298,  nor  did  the  10  persons  vote  at  the  primary  and 
aldermanic  election  on  February  23,  1943,  (3)  Two  applications  were 
signed  in  the  name  of  Frank  E,  Hill,  the  name  of  Houston  Taylor, 
the  name  of  Chester  A.  Naffzinger  and  in  the  name  of  John  A,  Holmes; 
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that  these  persons  were  in  the  Armed  Forces;  that  none  of  them  voted, 
nor  did  any  of  them  sign  applications,  (4)  Seven  persons,  x<rho  did 
not  vote  or  sign  applications  for  ballots,  apolioations  202,  251,  113, 
111,  217,  237  and  156,  were  returned  signed  in  their  names,   (5) 
Ragner  M,  Eokstrom  signed  application  335,  Applications  203  and  51 
each  contained  his  name,  which  he  did  not  sign  and  he  voted  but  once, 
Margo  D.  Esmond  signed  application  183.   Spurious  applications  227 
and  276  purport  to  be  signed  by  her.  She  signed  only  one  application 
and  voted  but  once,  Margaret  Duffin  signed  one  application,  424, 
and  she  voted  but  once.   Spurious  apolioations  154  and  241  purport 
to  be  signed  by  her.  (6)  Five  persons  who  no  longer  lived  in  the 
precinct  did  not  vote,  but  applications  not  signed  by  them  but  pur- 
porting to  be  signed  by  them,  were  returned,   (7)  Two  persons  who 
moved  out  of  the  ward  did  not  vote,  but  2  applications  for  each,  206, 
214  and  57,  261,  were  signed  in  their  names,  but  they  did  not  sign 
such  applications.  May  Davis  voted  but  once,  but  did  not  write  the 
name  of  May  Davis  on  application  160.   (8)  If  investigators  for  the 
Board  of  Election  Commissioners  were  to  testify,  they  would  testify 
that  19  persons  no  longer  resided  in  the  precinct  and  that  the  puroorted 
signature  on  each  application  for  ballot  of  the  19  persons  was  not 
the  signature  or  same  writing  as  on  the  registration  card  of  the  19 
persons,  James  B,  Walsh  and  Theresa  J.  Hicfcey  moved  out  of  the 
precinct  before  the  primary  and  aldermanio  elections  and  the  handwriting 
of  'Jalsh  on  applications  283  and  339  was  not  the  handwriting  of  Walsh; 
nor  was  the  handwriting  on  applications  338  and  341  the  handwriting 
of  Hlckey.   (9)  Josephine  Carrol  did  not  vote,  but  2  applications  were 
returned  that  were  not  in  her  handwriting  or  signed  by  her.  (!<))  Henry 
Krefft,  a  registered  voter  in  the  preoinct,  did  not  vote.  Two  applic- 
ations, 218  and  252,  were  signed  In  his  name  although  he  did  not  sign 
them.   The  same  situation  prevailed  with  Albert  E.  ^affzinger, 
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applications  222  and  271;  with  William  R.  Wood,  applications  212 
and  258;  with  Theresa  Naff singer,  applications  224  and. 273;  with 
Basil  A.  Fisher,  applications  282  and  340;  with  Cora  J.  Clark, 
applications  284  and  288;  and  with  Dorothy  Ann  Brown,  applications 
280  and  299*  (11)  Fifty  seven  persons  who  were  registered  and  did 
not  vote  or  sign  applications  for  ballots  were  voted  and  applications 
for  ballots  for  each  were  filed  and  returned  by  respondents.  (12) 
Thirty  seven  persons  voted,  but  applications  for  ballots  returned 
by  respondents  contained  an  additional  application  for  each  of  these 
37  persons,  not  in  the  handwriting  of  these  persons.   (13)  LaVerne 
Pettiford,  formerly  Rogoff,  testified  that  she  did  not  vote  and 
that  application  152  signed  in  the  name  of  LaVerne  Rogoff  was  not 
her  signature  or  writing.   (14)  Sarah  Rowald  testified  that,  she  did 
not  vote  and  that  application  117  was  not  in  her  handwriting.  Appli- 
cations 117  and  152, .  each  bearing  the  name  of  Sarah  Rowald,  were  in 
the  same  handwriting. 

Rudolph  B*.  Salmon  testified  as  a  handwriting  expert  on 
behalf  of  petitioner.  His  report  concerning  applications  for  ballots 
was  received  in  evidence  as  People's  Exhibit  N.  19  and  his  report 
concerning  ballots  was  received  in  evidence  as  People's  Exhibit  No.  20. 
It  was  stipulated  that  these  reports  be  received  in  evidence  as  the 
direct  testimony  of  the  witness,  subject  to  cross-examination.  The 
report  concerning  applications  is  not  far  different  from  the  stipu- 
lation as  to  spurious  applications*  It  also  shows  sets  of  applications 
in  duplicate  and  triplicate*  The  report  as  to  ballots  is  that  there 
were  100  Democratic  ballots  and  194  aldermanic  ballots  bearing  cross- 
marks,  all  made  by  one  person,  and  100  Republican  ballots  all  bearing 
cross-marks  made  by  one  person.  Salmon  was  of  the  opinion  that  all 
of  the  spurious  applications  were  written  by  one  person.  He  could  not 
tell  who  wrote  the  apolio  t ions,  or  if  the  writer  was  a  man  or  woman. 
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Samples  of  the  handwriting  of  all  respondents  were  submitted  to  him 
for  examination.  In  his  opinion  none  of  the  respondents  had  written 
any  of  the  spurious  applications.  Salmon  was  also  of  the  opinion 
that  one  person  had  placed  all  of  the  cross-marks  on  100  Democratic 
ballots,  numbered  5  to  104,  and  on  194  aldermanio  ballots,  numbered 
424  to  617,  and  that  one  other  person  had  olaoed  all  of  the  cross- 
marks  on  100  Republican  ballots,  numbered  255  to  354,  The  expert 
had  no  opinion  as  to  the  identity  of  the  two  persons  whom  he  contended 
had  marked  these  ballots*  Respondents  offered  in  open  court  to 
submit  samples  of  cross-marks  made  by  them  to  the  expert  for  comparison. 
Petitioner  objected  and  the  test  was  not  made.   All  of  the  questioned 
ballots  bore  pencil  initials,  "B,BH  or  "3.  F„H  Salmon  was  of  the 
opinion  that  these  initials  were  not  in  the  handwriting  of  any  of  the 
respondents.  He  bolstered  his  opinion  with  enlarged  photographs  of 
portions  of  the  ballots  and  of  the  applications  in  question,  which 
photographs  were  received  in  evidence  as  People's  Exhibits  Hoe.  1  to 
9,  Inclusive.  On  the  trial  the  attorney  for  Winget  took  the  position 
that  it  was  impossible  for  any  person  to  classify  cross-marks  as  to 


the  identity  of  the  marker,  merely  by  the  process  of  examination  of 
the  ballots,  and  in  support  of  this  theory  respondents  introduced 
the  testimony  of  George  f#  Schwartz  as  an  expert  witness.  He  gave 
his  qualifications  as  a  handwriting  expert*  He  had  examined  the 
questioned  ballots  on  two  occasions  and  in  his  ooinion  it  was  not 
possible  as  a  handwriting  expert  to  tell  whether  or  not  the  same 
person  had  marked  the  ballots* 

Arthur  A,  Goodman  was  the  police  officer  assigned  to  the 
polling  place.  He  was  called  as  a  witness  by  petitioner.  This  was 
his  first  assignment  to  this  precinct.  He  arrived  at  the  polls 
about  6:10  a.m.  He  left  for  lunch  about  11  a.m.  and  did  not  return 
until  about  3s 30  p,m.  In  the  meantime,  he  was  also  on  duty  at 
another  polling  place  in  the  vicinity.   After  returning,  he  did  not 
leave  the  polls  until  the  canvass  had  been  completed  and  the  para- 
phernalia all  sealed  in  the  packages.  He  stated  that  the  polling 
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place  was  "quite  cold  and  feu***  He  testified  that  •****  w*s  8io3t 
and  left  the  polls  shortly  after  5  o'clock  and  did  not  return.  Officer 
Goodman  stated  that  each  person  that  he  saw  walk  into  the  polling 
place  signed  an  application  and  turned  it  over  to  one  of  the  officials; 
that  whenever  an  application  was  presented,  it  was  checked  against 
the  precinct  hinder;  that  during  the  time  he  was  present  he  did  not 
see  any  person  obtain  a  ballot  without  signing  an  application;  and 
that  he  did  not  see  any  person  hand  in  more  than  one  application.  In 
the  afternoon  at  about  4  p.m.  he  had  a  brief  conversation  with  Victor 
W.  Lehman,  a  watcher  for  Bertram  Moss,  a  candidate  for  alderman.  This 
conversation  was  outside  of  the  presence  of  respondents.  As  a  result 
of  the  conversation,  officer  Goodman  looked  at  the  ballot  box  and 
saw  "some  small  white  ballots  which  seemed  to  be  placed  up  against 
the  window. H  He  offered  to  call  the  Election  Commissioners,  but 
neither  Lehman  nor  he  thought  the  matter  worthy  of  any  further  attention 
or  comment.  During,  the  canvass  no  one  but  the  judges  of  election 
touched  the  ballots*  All  those  present  had  full  opportunity  of  checking 
on  the  accuracy  of  the  canvass  and  the  manner  in  which  it  was  done.  H® 
complaint  of  any  kind  was  made  by  any  person  as  to  the  procedure  used, 
or  the  accuracy  of  the  count.  Mr.  Lehman  was  a  lawyer.  He  arrived 
at  the  polls  at  about  7  a*m,  and  left  for  lunch  about  11; 30  a.m.  and 
returned  about  noon.  He  testified  that  when  he  left  the  officials 
had  reached  applications  No.  150  or  160;  that  when  he  returned  about 
100  additional  applications  had  been  use*;  that  he  made  a  remark 
about  this  to  Mrs.  Goodwin,  who  replied  that  the  polls  had  been  quite 
busy  during  his  absence;  and  that  this  conversation  was  only  in  the 
presence  of  Mrs.  Goodwin.  Lehman  testified  further  that  he  observed 
no  act  of  the  judges  or  clerks  that  might  be  classified  as  misconduct. 
He  occasionally  found  it  necessary  to  leave  the  polls  to  visit  the 
toilet.  He  did  not  see  any  person  receive  mere  than  the  proper  number 
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of  ballots.  All  applications  were  checked  against  the  precinct  binder 
In  his  opinion  the  canvass  was  properly  conducted  and  accurately 
recorded  on  the  tally  sheets.  On  cross-examination,  he  testified 
that  during  the  day  he  saw  a  concentration  of  white  aldermanic  ballots 
up  against  the  window  of  the  ballot  box  and  that  the  ballots  were 
folded.  He  made  no  report  to  his  candidate  of  any  misconduot,  or 
of  any  circumstances  which  he  thought  suspicious.  There  were  two 
other  watchers  present  in  the  polling  place,  namely,  Abraham  Horvits 
and  D,  S,  Cartwright,  Neither  of  these  was  called  as  a  witness. 

Bach  respondent  e^p&atically  denied  the  several  charges 
of  wrongdoing.  All  testified  that  they  had  no  knowledge  of  any 
wrongful  acts  having  been  committed  at  the  polling  place  and  that 
they  had  no  intimation  that  they  were  to  be  accused  of  any  offense 
until  they  were  summoned  to  the  Election  Commissioners,  The  respondents 
then  appeared  individually  at  the  office  of  the  Election  Commissioners 
and  frankly  answered  all  inquiries  put  to  them.   They  did  not  refuse 
to  answer  any  questions.   The  respondents  were  unable  to  offer  any 
explanation  to  the  court  concerning  the  stipulated  defeets  In  the 
applications,  They  had  discussed  the  matter  themselves,  had  wondered 
a  great  deal  about  it, and  still  were  unable  to  give  any  explanation. 
They  testified  that  they  told  the  whole  truth  to  the  court;  that 
they  were  not  seeking  to  shield  or  protect  any  personj  and  that  if 
they  had  any  idea  of  the  identity  of  the  wrongdoers  they  would 
promptly  have  informed>the  court. 

The  parties  have  cited  cases  which  they  contend  state  the 
law  applicable  to  the  case  at  bar.  We  have  studied  the  cases  and 
the  statute,   Seo,  14,5,  Ch,  46,  111.  Rev,  Stat,  1945,  provides  that 
"such  judges  and  clerks  shall  thereupon  become  offioers  of  such  court, 
and  shall  be  liable  in  a  proceeding  for  contempt  for  any  misbehavior 
in  their  office,  to  be  tried  in  open  court  on  oral  testimony  in  a 
summary  way,  without  formal  pleadings,  *  *  *»"  The  statute,  by  this 
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language,  requires  that  the  respondents  shall  be  tried  in  open 
court  on  oral  testimony  in  a  summary  way,  without  formal  pleadings. 
As  a  general  rule  at  common  law,  in  oases  of  criminal  contempt  the 
answer  of  the  respondent,  under  oath,  purges  him  of  contempt,  It 
has  been  held  that  the  contempt  contemplated  by  the  statute  under 
consideration  cannot  be  said  to  be  a  criminal  contempt  as  that  term 
was  understood  at  common  law,  and  that  it  is  not  sufficient  to 
purge  a  respondent  that  he  file  a  sworn  answer  denying  the  charges 
of  misconduct.   People  v.  White,  334  111.  465.  It  is  clear  that 
the  law  contemplates  a  fair  trial.  The  respondents  are  presumed 
to  be  innocent  and  the  petitioner  is  required  to  produce  most  con-   I 
vincing  evidence  of  the  truth  of  the  charges  before  respondents 
can  be  found  guilty.  Respondents  are  charged  with  unlawfully  per- 
mitting and  acquiescing  in  permitting  the  filing  of  false  applications} 
unlawfully  permitting  and  acquiescing  in  permitting  false  ballots 
to  be  east;  and  unlawfully  making  a  false  canvass.  The  first  tw© 
charges  involve  intentional  omissions  and  the  last,  intentional 
acts  of  misconduct.  Under  the  charge,  guilty  knowledge  and  intention 
are  necessary  elements  in  the  case.  It  is  conceded  that  some  person 
was  guilty  of  misconduct  at  the  polls.  The  record  does  not  show 
when,  where  or  by  whom  the  offense  was  committed.  There  is  nothing 
to  show  that  the  acts  were  committed  in  the  sight  or  hearing  of  . 
the  respondents,  or  that  any  of  thea  was  aware  of  what  took  place. 

Each  respondent  testified  in  his  or  her  own  behalf  and 
each  sought  to  cooperate  with  the  court.  They  had  good  reputations 
for  honesty  and  integrity.  Officer  Goodman,  on  duty  at  the  polls, 
saw  nothing  wrong  occur  while  he  was  there.  Ho  person  made  any 
complaint  of  any  kind  to  him.  Victor  Lehman,  an  attorney  who  was 
a  watcher,  did  not  observe  any  irregularity.  He  did  not  make  any 
report  of  wrongdoing  or  misconduct.  Respondents  were  unable  to 
give  any  explanation  of  what  had  occurred  and  no  other  person  present 
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at  the  polls  was  able  to  give  the  court  any  plausible  explanation. 
The  record  indicates  strongly  that  the  fraud  was  perpetrated  by 
outsiders  and  not  by  respondents*  Respondents  suggest  that  as  there 
was  no  specific  complaint  as  to  the  precinct  and  as  no  person 
observed  or  reported  any  misconduct,  detection  of  the  fraud  must 
have  occurred  from  a  general  survey  of  the  records  and  applications, 
and  that  the  presence  of  duplicate  and  triplicate  applications  was 
undoubtedly  the  circumstance  which  brought  the  fraud  to  light. 
This  appears  to  be  a  reasonable  inference.  Respondents  argue  that 
if  they  had  committed  the  offense,  they  would  have  avoided  duplicate 
applications  merely  by  checking  to  determine  who  had  already  voted, 
and  that  if  the  guilty  person  had  cooperation  from  the  respondents  he 
could  similarly,  with  their  aid,  have  avoided  the  duplication  of  the 
voters  named.  We  agree  with  respondents  that  the  presence  of 
duplicate  and  triplicate  sets  of  applications  is  a  circumstance  tending 
to  support  their  position, 

Mrp*  Black  did  not  give  any  person  a  ballot  who  did  not  sign 
an  application.   Each  voter  received  only  the  proper  kind  and  number 
of  ballots.  She  did  not  see  any  person  receive  more  than  one  applica- 
tion. Ml  applications  were  compared  with  the  precinct  binder.  She 
was  at  the  ballot  box  and  had  nothing  to  do  with  applications  or  with 
checking  them.  Mrs,  Fusco  checked  the  signature  on  each  and  every 
application  presented  to  her,  In  no  case  did  she  find  a  signature 
which  did  not  compare  with  the  signature  in  the  precinct  binder,  She 
did  not  see  any  person  receive  more  than  one  application.   She  did 
not  see  any  person  take  applications  or  ballots  out  of  the  polling  place, 
Mrs,  Goodwin  handed  out  applications  to  voters  as  they  entered.  She 
knew  that  the  applications  were  in  numerical  order  and  intended  to 
be  given  out  in  that  manner.  In  all  instances  she  gave  each  voter  one 
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and  only  one  application,  taking  it  from  the  top  of  the  pad.  She  did 
not  see  any  person  take  applications  or  ballots  out  of  the  polling 
place.  Mrs.  Goodwin  had  no  method  of  knowing  the  identity  of  persons 
to  whoa  she  gave  applications.  The  only  duty  performed  by  Miss  Varhol 
was  the  filing  away  of  applications  after  they  had  been  passed  to  her. 
She  printed  the  name  of.  the  voter  thereon  and  filed  them  on  the  spindle 
in  numerical  order.  Mr,  Winget  did  not  approve  any  applications  without 
checking  the  signature  against  the  precinct  binder  and  he  did  not 
approve  any  application  where  the  signature  did  not  correspond  with 
the  signature  in  the  precinct  binder.  Ho  application  was  presented  to 
him  except  by  the  voter  in  person.  No  forgeft  or  spurious  application 
was  presented  to  him.  He  had  no  knowledge  of  any  false  or  spurious 
applications  having  been  presented  to  any  of  the  other  respondents. 

In  our  opinion  the  testimony  of  Mr.  Salmon  that  two  persons 
put  cross-marks  on  394  ballots  was  admissible.  The  attorney  for 
Winget  states  that  it  is  highly  improbable  that  these  ballots  ever  went 
into  the  ballot  box  and  that  it  is  more  likely  they  were  put  In  the 
pile  some  way  after  the  votes  were  dumped  on  the  table  for  counting 
after  5  p,m>  It  does  not  follow  that  respondents  are  guilty  because 
some  unknown  person  performed  fraudulent  or  criminal  acts.  To  Justify 
a  judgment  of  conviction  there  must  be  convincing  evidence  of  the  guilt 
or  respondents.  The  petition  alleged  that  respondents  knowingly  and 
fraudulently  permitted  and  acquiesced  in  permitting  the  commission  of 
various  illegal  acts  at  thepolls  and  that  they  were  guilty  of  corrupt  and 
fraudulent  misconduct.  The  Judgment  order  followed  the  allegations 
of  the  petition.  Under  the  record,  the  Judgment  cannot  stand.  There- 
fore, the  judgment  of  the  County  Court  of  Cook  County  is  reversed 
and  the  cause  remanded.    JUDGMEHf  REVERSED  AMD  CAUSE  REMANDED, 

KILEY,  P.J.  CONCURS, 
LEWE,  J.  TOOK  NO  PART, 
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KASIA  SYROISHKA, 

Appellant, 
v,  MUNICIPAL  COURT 


APPEAL  FROM 


ALBERT  PIMIOZEK,  j  OF  CHICAGO. 

Appellee.      )     q  g\ 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OP  THE  COURT. 

On  June  3,  1944,  Kaela  Syroishka  filed  her  v  rifled 

statement  of  claim  In  the  Municipal  Court  of  Chicago  against 

Albert  Pleniozek,  alleging  that  she  was  lawfully  entitled  to  the 

1941 
possession  of  a  certain/model  Chevrolet  sedan  automobile  and 

asking  for  a  writ  of  replevin.  She  alleged  that  the  value  of 

the  automobile  did  not  exceed  §500.  The  bailiff  served  the  writ 

of  replevin,  whereupon  defendant  gave  a  forthcoming  bond  in  the 

sum  of  4-2,000.  Defendant  in  a  "Defence"  denied  that  plaintiff 

was  entitled  to  possession  of  the  automobile;  denied  that  he 

wrongfully  retained  possession;  alleged  that  he  purchased  the 

automobile  on  or  about  September  29,  1943;  that  he  obtained  a 

certificate  of  title  from  the  Secretary  of  State,  issued  to  him 

as  the  owner  of  the  automobile;  that  he  was  issued  licensee  in  his 

name  for  the  operation  of  the  automobile  for  the  years  1943  and 

1944;  and  that  he  bought  the  car  in  good  faith  from  Stella  Murray, 

who  also  had  a  certificate  of  title  issued  by  the  Secretary  of 

State.  A  trial  before  the  court  without  a  Jury  resulted  in  a 

finding  and  Judgment  for  defendant.  Plaintiff  appeals. 

Plaintiff,  testifying  in  her  own  behalf  on  July  12,  1944, 

introduced  a  certified  copy  of  a  decree  entered  in  the  Circuit 

Court  of  Cook  County  on  March  19,  1942,  In  a  complaint  filed  by 

her  against  Harry  Syroishka,  The  decree  is  headed  "Decree  for 

separate  maintenance".  The  decree  finds  that  plaintiff  was  possessed 

of  a  personal  estate  of  over  Sl2,000  "as  evidenced  by  savings  accounts, 
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stocks  and  bonds,  prior  to  her  marriage  to  the  defendant  on  July  2, 
19S1B;  that  the  defendant  Harry  Syroishka  had  little  or  no  money 
prior  to  his  marriage  to  plaintiff  herein;  that  the  property 
accumulated  by  the  parties  subsequent  to  their  marriage  was  the 
result  of  the  sole  efforts  of  plaintiff,  and  that  "in  equity  and 
good  conscience  is  her  sole  property  and  should  be  returned  to  her"; 
that  plaintiff* s  funds  were  used  to  purchase  six  certain  Treasury 
Bonds  in  denominations  of  $1,000  each,  made  out  to  "Mr,  Harry 
Syroishka  or  Mrs.  Mamie  Syroishka" J  that  the  bonds  are  in  equity 
and  good  conscience  the  property  of  Kasia  Syroishka;  that  plaintiff 
proved  the  allegations  of  her  complaint;  that  defendant  failed  to 
substantiate  his  defense;  that  plaintiff  is  the  lawful  owner  of  all 
of  the  household  property  owned  by  the  parties  and  now  in  her 
possession;  that  her  husband  testified  evasively  concerning  his 
assets;  that  he  has  other  property  which  he  failed  and  refused  to 
disclose,  particularly  a  savings  account  in  a  Canadian  bank;  that 
jurisdiction  of  the  cause  should  be  retained  for  the  purpose  of 
enforcing  the  terms  of  the  decree;  that  the  defendant  Harry  Syroishka 
had  registered  in  his  name  a  certain  Chevrolet  sedan  "which  property 
this  court  expressly  finds  to  have  been  purchased  with  funds 
belonging  to  plaintiff,  and  that,  therefore,  this  motor  vehicle  is 
the  property  of  the  plaintiff  and  should  be  redelivered  to  her 
instanter*;  that  he  should  pay  the  sum  of  $300  for  attorney's  fees; 
that  he  should  also  pay  |358  on  account  of  moneys  expended  by  her  in 
prosecuting  her  complaint;  that  he  failed  to  attend  the  final  hearings 
and  that  although  notified,  he  refused  to  appear  in  court;  that  the 
sheriff  should  take  into  custody  the  Chevrolet  sedan  automobile  and 
deliver  it  to  plaintiff}  and  that  she  should  be  allowed  a  decree  of 
separate  maintenance,  with  the  matter  of  support  reserved  until  such 
future  time  as  she  may  desire  an  order  for  her  support  upon  proper 
showing.  The  court  decreed  that  she  was  entitled  to  separate  main- 


; 
: 

SI    oc 

1 

: 

: 

; 

i    ' 

i 

1 

: 

■ 

! 

c 
I 

...  . 

- 


3 

tenanee,  with  the  matter  of  support  being  reserved  for  future 
determination;  that  she  was  decreed  to  be  the  lawful  owner  of  the 
six  11,000  Treasury  Bonds  J  that  he,  Harry  Syroishka  shall  deliver 
the  bonds  to  plaintiff  or  to  her  attorney  within  three  days  from 
the  entry  of  the  decree;  that  should  he  fail  to  deliver  the  bonds, 
a  master  in  chancery  was  directed  to  execute  all  necessary  documents 
in  the  name  of  Harry  Syroishka  for  the  purpose  of  obtaining  duplicates 
of  the  bonds;  that  the  master  be  further  empowered  to  execute  an 
application  for  a  certificate  of  title  to  the  motor  vehicle  then 
registered  in  the  name  of  Harry  Syroishka,  the  costs  to  be  taxed 
against  Harry  Syroishka;  that  he  pay  her  within  three  days  $358,40 
on  account  of  certain  expenditures  made  by  herj  that  he  pay  her  |300 
as  attorney's  fees;  that  she  is  the  lawful  owner  of  the  Chevrolet 
sedan  automobile  and  that  the  Secretary  of  S|ate  is  -hereby  directed 
to  issue  to  the  plaintiff  a  new  certificate  of  title  in  her  name, 
free  and  clear  of  any  encumbrances  which  may  have  been  recorded 
against  said  motor  vehicle  since  January  10,  1941,  and  she  is  hereby 
declared  to  be  the  lawful  owner  of  said  motor  vehicle  nunc  pjro  tunc. 
January  10,  1941."  It  was  further  decreed  that  the  clerk  of  the 
court  certify  a  copy  of  the  decree  to  be  delivered  to  the  Sheriff 
of  Cook  County  and  the  Sheriff  was  commanded  to  take  into  his  "custody 
the  Chevrolet  sedan  automobile  and  to  deliver  it  to  plainfliff;  that 
Harry  Syroishka  was  ordered  to  execute  any  and  all  necessary  documents 
to  effectuate  the  transfer  of  title  to  the  government  bonds  and  title 
to  the  motor  vehicil,  and  "such  other  matters  as  may  be  required  of 
him  for  the  performance  of  the  duties  under  this  decree";  that  should 
he  refuse  to  comply  with  the  terms  of  the  decree  by  failing  to 
transfer  and  deliver  possession  and  title  of  the  bonds  and  motor 
vehicle,  that  he  be  committed  to  the  County  Jail,  there  to  remain 
until  such  property  and  title  thereto  have  been  transferred  to  the 
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plaintiff,  and  until  he  shall  have  satisfied  all  of  the  terms  of  the 
decree.  It  was  further  ordered  that  Harry  Syroishka  be  restrained 
from  leaving  "the  city  of  Chicago,  County  of  Cook,  Illinois"  until 
he  shall  have  fully  complied  with  the  terms  of  the  decree;  that  the 
court  "retain  Jurisdiction  of  this  cause  for  the  purpose  of  enforcing 
this  decree,  and  that  this  decree  he  entered  nunc  pro  tunc  as  of 
the  date  of  the  entry  of  the  original  decree,  March  2,  1942," 

Plaintiff  testified  further  that  there  was  no  appeal  from 
the  decree?  that  she  did  not  sell  the  automobile;  that  she  did  not 
borrow  money  on  it;  that  on  April  8,  1942  a  certificate  of  title 
was  issued  to  her  by  the  Secretary  of  State;  that  the  first  time  she 
saw  the  automobile  since  the  decree  was  entered  was  a  few  days 
before  the  bailiff  took  possession  of  it  under  the  writ  of  replevin. 
On  cross-examination,  she  testified  that  she  knew  where  her  husband 
lived  at  the  time  the  decree  was  entered;  that  she  knew  he  had  the 
atltomobile;  that  after  the  decree  was  entered,  at  her  instance,  her 
husband  was  imprisoned  in  the  County  Jail;  that  he  was  there  six  or 
seven  months;  that  after  he  was  released  he  remained  in  Chicago;  that 
she  saw  him  after  he  was  released;  that  she  saw  him  on  Wood  Street 
at  the  barber  shop  where  he  worked;  that  she  did  not  see  the  car  there; 
that  he  lived  in  a  hotel  at  1166  Milwaukee  Avenue,  Chicago;  that  she 
saw  him  quite  a  few  times  after  he  was  released  from  jail;  that  he 
was  in  Jail  at  the  time  she  was  testifying;  that  she  spoke  to  him 
on  the  day  he  was  picked  up  on  Adams  Street,  which  was  four  or  five 
weeks  previous  to  the  time  she  was  testifying  and  at  which  time  he 
had  possession  of  the  car;  that  then  she  asked  him  for  the  automobile 
and  that  that  was  the  first  time  she  asked  him  for  the  automobile  since 
the  decree  was  entered.  An  employee  of  the  Secretary  of  State, 
testlfjring  for  plaintiff,  produced  photostatic  copies  of  applications 
for  certificates  of  title  and  certificates  of  title.  The  application 
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by  Harry  Syroishka  was  made  on  January  21,  1941  and  filed  In  the 
office  of  the  Secretary  of  State  on  January  24,  1941.  Therein  he 
stated  that  he  purchased  the  automobile,  which  was  a  new  csr,  on 
January  20,  1941  by  bill  of  sale  from  Ruby  Chevrolet,  Inc.,  located 
at  1147  West  Jackson  Boulevard,  Chicago.  The  certificate  of  title 
was  issued  to  him  on  January  24,  1941,  and  was  assigned  to  Stella 
Murray  on  May  1,  1943,  On  that  date  Stella  Murray  made  application 
for  a  certificate  of  title  in  her  name.  On  May  5,  1943  a  certificate 
of  title  was  issued  in  her  name.  On  July  15,  1943  Stella  Murray 
assigned  the  certificate  of  title  to  Albert  Pieniozek,  defendant 
herein.  On  September  24,  1943  defendant  filed  his  application  for 
a  certificate  of  title,  stating  that  he  purchased  the  oar  by  bill  of 
sale  from  Stella  Murray  on  July  15,  1943  and.  on  September  29,  1943  a 
certificate  of  title  was  Issued  to  defendant, 

Stella  Murray,  called  by  defendant,  testified  that  she 
purchased  the  automobile  from  Harry  Syroishka  in  May,  1943;  that 
she  and  her  husband  knew  him  for  about  ten  years J  that  Harry  Syroishka 
was  a  barber  and  that  her  husband  used  to  have  his  hair  cut  by 
Syroishka;  that  she  paid  him  ^680.00  for  the  car,  which  was  in  cash; 
that  she  wasnU  acaualnted  with  plaintiff,  but  saw  her  in  the  neighbor- 
hood occasionally;  that  she  did  not  know  plaintiff  had  any  claim  to 
fckkm  the  automobile;  that  Harry  Syroishka  gave  her  the  certificate  of 
title;  that  she  sent  it  to  the  Secretary  of  State;  that  she  applied 
for  a  certificate  of  title  and  also  for  the  automobile  licenses,  both 
of  which  were  issued  to  her;  that  she  kept  the  automobile  for  four 
months;  that  then  she  sold  it  to  Albert  Pleniozek;  that  she  gave 
Pieniozek  a  transfer  of  title;  that  defendant  paid  her  $850  in  cash 
for  the  car;  and  that  at  that  time  she  did  not  know  that  plaintiff 
made  any  claim  to  the  automobile.  On  cross-examination,  she  testified 
that  she  examined  the  car  before  purchasing  it;  that  the  value  of 
the  car  was  more  than  what  she  paid  for  it  and  that  that  was  why  she 
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was  interested.  Asked  ae  to  whether  the  blue  hook  value  at  the 
time  she  was  testifying  was  |1,250,  and  as  to  whether  she  had  an 
idea  as  to  the  value  of  the  oar,  she  answered:  "No,  I  Just  thought 
It  was  a  good  buy  at  #650.  That  is  why  I  was  interested."  She 
testified  further  that  she  knew  the  defendant  and  that  her  husband 
had  known  him  for  years*  Defendant,  called  in  his  own  behalf, 
testified  that  he  purchased  the  automobile  from  Stella  Murray  for 
$850  in  cash;  that  he  sent  the  title  to  the  Secretary  of  State;  that 
the  automobile  has  been  in  his  possession  since  it  was  delivered 
to  hia  by  Mrs,  Murray;  that  he  applied  for  and  obtained  a  lioense 
to  operate  the  oar  in  1943  and  1944;  that  the  car  was  taken  away 
from  him  by  the  bailiff  under  the  writ  of  replevin  on  June  3,  1944; 
that  it  was  restored  to  him  by  virtue  of  a  forthcoming  bond;  that 
he  lives  in  the  same  neighborhood  as  plaintiff;  that  they  patronize 
the  same  restaurant;  that  he  did  not  know  that  she  claimed  the  car; 
that  he  did  not  obtain  a  receipt  for  the  #860  which  he  paid  to  Mrs, 
Murray;  that  he  felt  that  the  "title"  was  sufficient  to  prove  owner- 
ship of  the  automoble;  and  that  he  did  not  know  Harry  Syroishka* 

Plaintiff  asserts  that  she  ©ould  not  be  divested  of  her 
sole  and  absolute  title  to  the  automobile  by  reason  of  its  purported 
sale  by  her  husband.  mtinff  Fawoett  Isham  &  Co.  v.  Osborn  Adams  &  CO. 
32  111.  411,  and  other  eases.  The  parties  are  in  agreement  that 
the  uniform  motor  vehicle  anti- theft  act  is  not  a  reoording  statute, 
and  that  a  certificate  of  title  issued  pursuant  thereto  could  not 
divest  plaintiff  or  defendant  of  any  title  she  or  he. had  in  the 
automobile.  L-  B.  Motors.  Inc.  v.  Prichard.  303  111,  App.  318;  Smith 
v.  Rust.  310  111.  App.  47.  At  the  time  of  the  respective  transactions 
the  parties  involved  placed  great  reliance  on  the  certificates  of 
title  issued  under  the  motor  vehicle  anti-theft  aot.  The  record 
shows  that  the  automobile  was  purchased  from  Ruby  Chevrolet,  Inc., 
by  Harry  Syrolshka  on  January  20,  1941  and  that  the  licenses  for 
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the  operation  of  the  oar  were  issued  to  him,   The  Circuit  Cofirt 
found  that  the  oar  was  purchased  with  funds  belonging  to  plaintiff 
and  decided  that  in  equity  ana  good  conscience  the  motor  vehicle 
was  the  property  of  plaintiff  ana  that  it  should  be  delivered  to  her. 
The  decree  directed  that  a  master  in  ohancery  be  empowered  to 
execute  an  application  for  certificate  of  title  in  the  name  of  the 
plaintiff.   The  Secretary  of  State  was  directed  to  issue  a  certificate 
in  her  name  free  and  clear  of  all  encumbrances.  The  decree  con- 
templated that  a  certified  copy  thereof  would  be  delivered  to  the 
Sheriff  of  Cook  County,  who  was  commanded  to  seize  the  motor  vehicle 
and  deliver  it  to  plaintiff,  and  directed  Harry  Syroishka  to  execute 
all  necessary  documents  to  effectuate  the  transfer  of  title  to 
plaintiff.  The  court  retained  jurisdiction  to  enforce  all  the  terms 
of  the  decree.  The  record  is  silent  as  to  whether  a  certified  copy 
of  the  decree  was  delivered  to  the  Sheriff,  and  also  as  to  what 
action,  if  any,  the  Sheriff  took.  A  certified  copy  of  the  decree 
was  sent  to  the  Secretary  of  State,  who,  pursuant  thereto,  issued  a 
certificate  of  title  in  the  name  of  plaintiff.  The  record  does  not 
disclose  whether  Harry  Syroishka  was  required  to  execute  any  documents 
effectuating  the  transfer  of  title  to  the  motor  vehicle  to  plaintiff. 
It  is  apparent,  however,  that  he  did  not  execute  any  documents  trans- 
ferring the  title  to  plaintiff.  According  to  the  testimony  of  plaintiff, 
shortly  after  the  decree  was  entered  her  husband  was  lodged  in  the 
County  Jail  for  about  six  months.  A  fair  inference  is  that  his  im- 
prisonment was  the  result  of  action  taken  on  the  part  of  plaintiff 
because  of  his  failure  to  comply  with  some  part  of  the  decree. 
Presumably,  he  was  released  in  the  Fall  of  1942„  He  was  again, 
apprehended  about  a  month  before  the  trial  of  the  instant  case.  From 
the  fact  that  plaintiff  forwarded  a  copy  of  the  decree  to  the 
Secretary  of  State  to  procure  a  certificate  of  title  in  her  name,  and 
that  nothing  further  was  done,  It  appears  that  she  was  satisfied 
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that  such  action  was  sufficient  to  transfer  title  to  her.  The 
record  shows  that  Harry  Syrolshka  was  employed  as  a  barter  and  that 
plaintiff  knew  where  to  find  him.  The  fact  that  he  was  twice 
committed  to  the  County  Jail  by  the  Circuit  Court  does  not  show  that 
this  action  was  in  an  endeavor  to  force  compliance  with  the  part 
of  the  decree  which  required  delivery  of  the  motor  vehicle.  He 
was  required  to  turn  over  six  Treasury  Bonds,  to  pay  attorney* a  fees 
and  expenses  incurred,  to  disclose  the  whereabouts  of  other  assets, 
particularly  a  savings  account  in  a  Canadian  bank,  and  the  court 
reserved  the  matter  of  entering  an  order  requiring  him  to  support  her. 
Plaintiff  testified  that  the  first  time  she  asked  him  for  the  auto- 
mobile after  the  decree  was  entered  was  about  a  month  before  the 
instant  action  was  commenced,  We  agree  with  defendant  that  the 
decree  did  not  transfer  the  title  to  the  automobile  to  plaintiff,  nor 
does  it  appear  that  anyone  appointed  by  the  chancellor  executed  a 
transfer  of  the  title  for  Harry  Syrolshka.  The  action  of  the  Secretary 
of  State  in  issuing  a  certificate  of  title  in  her  name  based  on  the 
decree  was  ineffective.  The  chancellor  in  entering  the  decree 
recognized  that  the  legal  title  to  the  motor  vehicle  was  in  Harry 
Syrolshka  and  he  sought  to  give  effect  to  her  equitable  rights  by 
directing  a  transfer  of  the  title  and  delivery  of  the  motor  vehicle 
to  plaintiff.  However,  the  decree  was  not  carried  out  and  the  record 
does  not  show  what,  if  any,  effort  was  made  to  have  the  portion  of 
the  decree  directing  delivery  of  the  motor  vehicle  obeyed.  The 
Circuit  Court  had  the  power. to  enforce  its  decree  and  Harry  Byroishka 
was  Klthin  Its  Jurisdiction. 

Plaintiff  maintains  that  th.  purports*  sals  of  ths  oar 
»ade  by  har  husband  was  fraudulent  and  that  ths  purohaser  aoouired 
no  tltls  to  ths  automobile.  The  evldenee  shove  that  Stella  Murray 
purohassd  th.  oar  fro,  Harry  Syrolahta  for  «650  and  that  she  sold 
It  to  dsfsndent  for  4N0.  W  have  read  th.  transorlpt  of  the  testimony 
and  do  not  find  any  seid.nee  of  fraud.  Defendant  urges  that  plaintiff 
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ie  estopped  by  her  acts  and  conduct  to  assert  her  claim  of  ownership 
against  a  bona  fide  purchaser  whose  title  and  possession  was  acquired 
from  one  taking  from  the  husband  who  had  been  vested  with  title  by 
plaintiff.  When  the  automobile  was  purchased,  title  was  taken  in 
the  name  of  her  husband.  He  drove  the  car  and  retained  possession 
of  it  until  he  sold  it  to  Mrs.  Murray  fourteen  months  after  the 
decree  was  entered.  Defendant  acquired  the  oar  from  Mrs.  Murray 
four  months  after  she  had  taken  possession  of  it.  We  agree  with 
defendant  that  plaintiff  did  not  justify  her  conduct  in  allowing  her 
husband's  release  from  Jail  without  having  him  comply  with  the  terms 
of  the  decree.  We  also  agree  with  defendant  that  the  acts  of  plain- 
tiff in  permitting  her  husband  to  appear  as  the  owner  of  the  car, 
in  allowing  him  to  be  released  from  confinement  without  requiring 
compliance  with  that  part  of  the  decree  directing  delivery  of  the 
car  to  her,  in  failing  to  have  the  court  appoint  a  commissioner  to 
transfer  title  to  the  car  by  executing  a  transfer  in  the  husband's 
name,  and  the  fact  that  more  than  a  year  intervened  between  the 
entry  of  the  decree  and  the  sale  by  the  husband,  constitute  acts  of 
estoppel  which  prevent  her  from  asserting  her  claim  of  ownership 
against  an  innocent  purchaser  for  value  who  had  no  knowledge  of  her 
equitable  claims  against  her  husband.  Par.  1,  Sec.  23,  Ch.  I2l£, 

111.  Rev*  Stat9  1943,  reads? 

"Subject  to  the  provisions  of  this  act,  where  goods  are 
sold  by  a  person  who  is  not  the  owner  thereof,  and  who  does  not 
sell  them  under  the  authority  or  with  the  consent  of  the  owner, 
the  buyer  acquires  no  better  title  to  the  goods  than  the  seller  had, 
unless  the  owner  of  the  goods  is  by  his  conduct  precluded  from 
denying  the  seller's  authority  to  sell. 

In  Sec,  463,  46  Am.  Jur.  under  the  title  a3ales%  the 

author  states* 

"The  general  rule,  applicable  to  property  other  than 
negotiable  securities,  that  the  seller  can  convey  no  greater  right 
or  title  than  he  has,  is  only  predicable  of  a  simple  transfer  from 
one  person  to  another  where  no  other  element  Intervenes.  It  does 
not  interfere  with  the  well-established  principle  that  where  the 
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true  owner  holds  out  another,  or  allows  him  to  appear,  as  the  owner 
of  or  as  having  full  power  of  disposition  over  the  property,  **& 
innocent  third  persons  are  thus  led  into  dealing  with  such  ap  arent 
owner,  they  will  be  protected.  Their  rights  in  such  oases  do  not 
depend  upon  the  actual  title  or  authority  of  the  person  with  whom 
they  deal  directly,  but  are  derived  from  the  act  of  the  real  owner, 
wS£h  precludes  him  from  disputing,  as  against  them,  the  existence 
of  the  title  or  power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  appear  to  be  vested  in  the 
person  making  the  transfer.  This  rule  has,  in  some  instances, 
been  incorporated  into  the  statutes.  Btrl ctly  speak ing,  this  is 
merely  a  special  application  of  the  broad  equitable  rule  that  where 
oneot   two  innocent  persons  must  suffer  loss  *y  3»f*^*J*  **f* 
or  deceit  of  another,  the  loss  should  fall  on  ^X/*^*!*  or 
omission  the  wrongdoer  has  been  enabled  to  commit  the  fraud. 

If  we  assume  that  plaintiff  had  the  legal  title  to  the  motor  vehicle, 

the  principle  above  enunciated  applies.  In  Sec.  464  of  the  same 

publication,  the  author  states: 

"While  as  a  general  rule  bona  fide  purchasers  are 
favorites  of  the  law,  and  the  policy  of  the  law  has  always  been 
to  orotect  them,  in  the  absence  of  an  estoppel,  even  £  bona  fide 

purchaser  of  personal  property  from  ™?  *£°  iHolder^f  the 
or  the  right  to  sell  is  not  protected  from  the  holder  or  xne 
legal  title.  In  the  absence  of  an  estoppel,  the  bona  fide  ?**<£**** 
lsSprotectJd  only  from  equitable  rights.  Where,  however ,  a  bona 
fide  ourohaser  buys  from  one  who  has  legal  title  or  the  right  to 
sell  and  the  legal  title  passes  as  between  the  parties,  he  takes 
tttle^ree  from  equitable  rights  of  which  he  has  no  notice." 

As  we  have  seen,  the  motor  vehicle  was  purchased  in  the 

name  of  Harry  Syroishka.  Hence,  the  legal  title,  was  in  him. 

Plaintiff  claims  it  was  purchased  with  her  funds.  He  had  the  legal 

title  and  exercised  all  of  the  rights  of  an  owner.  She  knew  this 

and  by  the  decree  sought  to  obtain  the  legal  title  and  possession. 

When  Stella  Murray  and  defendant,  respectively,  purchased  the  car    j 

from  plaintiffs  husband,  Stella,  and  in  turn  defendant,  took  the    J 

title  free  from  the  equitable  rights  of  plaintiff,  of  which  they     j 

had  no  notice* 

In  her  brief  plaintiff,  anticipating  that  defendant 
would  advance  the  proposition  that  she  was  estopped  by  her  conduct 
in  asserting  title,  argues  that  she  is  not  chargeable  with  any 
act  of  estoppel  to  assert  her  sole  and  absolute  title  to  the  auto-  \ 
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mobile*  Defendant  argues  that  she  Is  so  estopped.  Plaintiff 
asserts  that  defendant  did  not  try  the  case  on  the  theory  of 
estoppel  and  that  he  is  precluded  from  advancing  that  theory  in 
this  court.  The  law  is  well  settled  that  a  person  ccnnot  try  a 
case  on  one  theory  in  the  trial  court  and  on  another  theory  in 
a  court  of  review.  This  court  reviews  a  case  presented  to  the 
trial  court  and  does  not  sit  to  try  issues  presented  for  the  first 
time  in  this  court.  It  is  equally  well  settled  that  an  appellee 
has  the  right  to  sustain  the  Judgment  upon  any  ground  warranted 
by  the  record.  All  presumptions  are  in  favor  of  the  validity  of 
the  Judgment,  The  pleadings  and  the  record  present  the  points 
urged  by  defendant  for  reversal.  The  record  shows  that  the  attorneys 
argued  the  case  before  the  trial  Judge,  but  the  argument  is  not 
preserved  in  the  record.  Therefore,  we  do  not  know  what  points  were 
argued  to  the  court.  However,  there  is  basis  in  the  record  for  all 
the  points  urged  here  by  defendant.  For  the  reasons  stated,  the 
Judgment  of  the  Municipal  Court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED, 
KILEX,  P,J.  AND  LEWE,  J.  CONCUR* 
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CONSOLIDATED  WIRE  AND  ASSOCIATED  ) 
CORPORATIONS,  ) 

\       APPEAL  FROM 
Appellee,     J 

v.  )        SUPERIOR  COURT 

RUDOLPH  WEISS,  doing  business  as  ) 

ARROW  SALES  COMPANY,  )  COOK  COUNTY. 

Appellant,     ) 

UM  6  JL«n.e  fa  J 

MR,  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  amended  complaint  filed  in  the  Superior  Court  of 
Cook  County,  Consolidated  Wire  and  Associated  Corporations,  a 
corporation,  sought  damages  against  Rpdolph  Weiss,  trading  as 
Arrow  Sales  Company,  for  an  alleged  breach  of  contract  arising 
out  of  the  failure  of  defendant  to  deliver  certain  wire.  Defendant, 
answering,  denied  that  he  sold  the  wire  to  plaintiff,  or  that 
plaintiff  suffered  any  loss,  Defendant  in  his  answer  set  up  the 
additional  defense  that  the  transaction  was  an  accommodation  to 
plaintiff  and  that  there  was  no  contract  relationship  between  them 
with  respect  to  the  ourchase  of  the  wire.  A  trial  before  the 
court  and  a  Jury  resulted  in  a  verdict  against  defendant  for 
14,000.  Motions  for  a  directed  verdict,  for  judgment  notwithstanding 
the  verdict  and  for  a  new  trial  were  denied  and  Judgment  was 
entered  on  the  verdict,  to  reverse  which  this  appeal  is  prosecuted. 

Plaintiff  corporation  is  a  Jobber  of  electrical  and  radio 
wires,  cables  and  cordage  and  has  been  in  that  line  of  business  for 
about  25  years,  It  Jobs  and  distributes  all  different  types  of 
electrical  copper  wire  products,  It  buys  such  items  from  "regular 
manufacturers ■  and  in  addition  purchases  surplus  and  excessive 
stocks  from  "actual  manufacturers"  and  from  manufacturers  using 
such  items  in  the  manufacture  of  their  products.  Plaintiff  did 
not  deal  in  Junk.  Joe  G*  Mann  is  president  and  Paul  L.  Mann,  his 
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brother,  is  treasurer.  Joe  G«  Mann  knew  the  defendant  for  25  years. 

Defendant  conducted  the  business  of  buying  and  selling  radio  parts, 

surplus  merchandise,  and  the  building  of  amplifiers  under  the 

name  of  Arrow  Sales  Company,  not  incorporated.  He  had  two  employees, 

Roy  Rogers,  who  worked  in  the  shop  building  amplifiers  in  which 

transformers  were  used,  and  in  the  office  a  stenographer,  Miss.  B, 

Gleicher,  23  years  of  age, 

Louis  Poncher  had  been  a  dealer  in  surplus  radio  parts 
for  15  years.  He  had  known  the  Mann  brothers  as  executives  of 
plaintiff  company  for  about  10  years  and  had  many  deals  with  them, 
buying  and  selling  for  them  and  selling  to  them  shrplus  wire  purchased 
from  factories  in  the  radio  industry.  These  factories  would  call 
in  buyers  of  surplus  wire.  There  were  many  such  buyers.  Joe  Mann 
said  plaintiff  had  as  many  as  50  separate  deals  with  Poncher  in 
which  plaintiff  was  the  seller  and  that  the  transaction  out  of  which 
the  Instant  action  arose  was  the  first  in  which  plaintiff  had  bought 
anything  from  Poncher.  Poncher  visited  the  office  of  plaintiff 
prior  to  the  transaction  about  once  a  week,  made  telephone  calls 
from  there  and  had  a  desk  at  the  office  of  plaintiff  subsequent  to 
the  transaction,  Poncher  also  visited  the  office  of  defendant  about 
once  a  week  and  sometimes  made  telephone  calls  from  defendants  office, 
but  did  not  call  up  his  customers  from  that  office,  did  not  have  a 
desk  at  defendants  office  and  did  not  dictate  letters  or  contracts 
to  defendant's  stenographer,  nor  did  she  do  any  work  for  him.  Pnncher 
oaid  for  the  telephone  calls  he  made  from  defendant's  of floe. 

The  places  of  business  of  plaintiff  and  defendant  are  in 
Chioago.  About  February  16,  1940  Poncher  purchased  from  Jefferson 
Electric  Company  of  Bellwood,  Illinois,  a  suburb  of  Chicago,  a 
quantity  of  wire,  radio  transformers  and  nuts  and  bolts  for  $2,250,00 
and  paid  down  $250.00  on  the  purchase  price.  The  purchase  invoice 
was  in  the  name  of  Bob  Grace,  who  advanoed  the  $250»00«  About 
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February  18,  1940  Poncher  called  on  plaintiff  and  spoke  to  Joe  Mann, 

Poncher  submitted  a  written  list  of  magnetic  wire  for  sale.  A  paper 

was  attached  showing  the  individual  weights  of  the  various  items  to 

be  sold.  After  some  discussion  the  price  was  set  at  #1,060.00. 

Poncher  represented  that  most  of  the  wire  was  in  the  original 

packages  at  the  Jefferson  Electric  Company  in  Bellwood.  Joe  Mann 

and  Poncher  went  to  the  plant  of  the  Jefferson  Electric  Company  on 

February  19,  1940  for  the  purpose  of  seeing  the  wire.  Rogers,  who 

worked  for  defendant,  went  there  to  inspect  the  transformers  which 

defendant  was  interested  in  buying.  The  cases  were  piled  one  on 

top  of  another  and  merchandise  on  top  of  that.  Mann  saw  some  of  the 

wire  and  Poncher  assured  him  that  everything  was  according  to  the  list. 

The  next  day,  February  20,  1940,  Poncher  returned  to 

plaintiff^  office  and  secured  three  typewritten  orders  in  accordance 

with  the  itemized  list.  Plaintiff  handed  a  letter  to  Poncher 

addressed  to  defendant  and  attached  three  purchase  orders.  The  letter 

stated  that  the  orders  were  tendered  subject  to  defendant's  immediate 

acceptance  and  delivery.  The  orders  were  addressed  to  defendant  under 

his  trade  name.  Poncher  took  the  orders  and  letter  to  the  office  of 

defendant,  where. they  were  accepted  on  defendant's  business  letterhead 

by  Miss  Gleicher,  There  was  testimony  that  she  was  in  charge  of 

defendants  office.  Plaintiff,  by  check,  paid  the  full  purchase  price 

to  defendant,  which  defendant  accepted  and  retained.  Defendant 

partially  complied  with  the  contract,  but  there  were  shortages  for  . 

which  the  damages  arose  and  for  which  the  instant  action  was  brought* 

Plaintiff  delivered  to  defendant  lists  of  the  merchandise  received 

and  the  shortages  under  the  contract  and  called  on  defendant  to 

correct  his  default.  There  was  testimony  that  defendant  later 

promised  to  supply  the  shortages.  Def enSant  was  absent  from  Chicago 

from  February  14,  1940  to  March  12,  1940.  He  was  in  Houston,  Texas. 


, 


, 


, 


■ 


9     »C! 


<. 


■ 


1 


*  <  .  ' 

l 


'   '"■■      ii. 


i 


,        ' 


4 

The  wire  constituting  part  of  the  order  was  shipped  by  Jefferson 
Electric  Company  to  plaintiff  company  direct  on  March  11,  1940. 
Defendant  testified  that  he  first  heard  of  the  orders  for  the  material 
shortly  after  his  return  from  Houston;  that  on  March  16,  1940  he 
spoke  to  Joe  Mann,  who  complained  of  shortages  in  the  order;  that 
he  then  told  Joe  Mann  that  he  knew  nothing  about  it  and  that  Mann 
should  get  in  touch  with  Poncher;  that  Mann  said  he  would  take  it 
up  with  Poncher  and  that  there  was  no  further  conversation. 

Poncher  testified  that  the  letter  of  acceptance  was 
prepared  by  Paul  L*  Mann,  that  Poncher  then  took  it  to  the  of  floe 
of  defendant,  had  the  office  girl  write  it  on  defendant's  stationery 
and  sign  it  and  that  he  then  took  it  back  to  Mann.  He  testified 
further  that  he  saw  Paul  Mann  when  he  later  went  to  plaintiff1 s 


office  to  get  the  check;  that  Paul  Mann  would  not  give  him  a  check 
and  would  not  make  one  out  to  the  Jefferson  ElectriQ  Company;  that 


on  a  later  date  Poncher  told  Paul  Mann  that  defendant  had  bought 
the  transformers  and  asked  him  for  his  check,  stating  that  he  would 
then  pay  the  Jefferson  Electric  Company  the  balance  of  its  bill;  that 
Paul  Mann  then  said  that  as  long  as  defendant  had  bought  the  trans- 
formers, let  him,  defendant,  pay  for  the  whole  thing  and  that  plaintiff 
would  give  defendant  the  check  so  that  the  latter  could  pay  off  the 
balance  on  the  material)  that  Paul  Mann  then  called  in  his  bookkeeper 
and  had  the  check  made  out  to  defendant  for  01,050  and  gave  Poncher 
the  check  and  the  orders;  that  Paul  Mann  then  wrote  the  letter  to 
defendant  and  told  Poncher  to  take  it  and  the  check  to  defendant's 
office,  which  Poncher  did;  and  that  the  balance  of  the  bill  of  the 
Jefferson  Electric  Company  for  the  surplus  material,  including  the 
transformers,  was  paid.  In  this  summary  we  have  presented  the  testi- 
mony in  its  aspect  most  favorable  to  plaintiff. 
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Defendant  maintains  that  the  minds  of  the  parties  did  not 
meet  and  that  there  was  no  contract  between  them*  There  is  evidence 
supporting  defendant's  contention  that  the  wire  was  sold  to  plaintiff 
by  Poncher  and  that  defendant  accepted  plaintiff's  check  as  an 
accommodation  to  plaintiff.  In  our  opinion  there  was  competent  testi- 
mony to  establish  that  the  contract  was  between  plaintiff  and 
defendant  and  that  the  minds  of  the  parties  met.  It  is  evident  that 
the  Jury  believed  the  evidence  that  was  favorable  to  plaintiff's 
contention  and  rejected  defendant's  theory.  There  is  ample  support 
in  the  record  for  the  Jury's  finding. 

Defendant  urges  that  the  court  did  not  permit  him  to 
develop  his  case  in  full  and  allowed  only  certain  phases  of  the  issues 
to  go  to  the  jury.  We  find  that  defendant  was  permitted  to  introduce 
his  theory  of  the  case  and  that  in  so  doing  he  was  not  improperly 
restricted*  He  asserts  that  there  was  no  oroof  of  what  items  of 
wire  were  received  by  plaintiff  so  as  to  ascertain  the  claimed  shortage. 
Plaintiff  proved  what  items  of  wire  were  and  were  not  received  by  it# 

The  court  gave  four  instructions  mentioning  the  measure  of 
damages.  Instruction  No,  2  states  that  the  measure  is  the  difference 
between  the  contract  price  and  the  open  market  price  at  delivery  time. 
No,  4  says  the  general  rule  is  that  the  measure  is  the  loss  sustained 
by  failure  to  perform*  No,  6  says  that  the  measure  will  be  the 
difference  between  the  contract  price  and  the  price  and  value  of  the 
articles  in  the  location  where  they  are  to  be  delivered  at  the  date  of 
the  breach  of  the  contract*  No,  7  saye  that  the  measure  is  the 
difference  between  the  contract  price  and  the  market  price  of  that 
part  not  delivered,  No.*  7  repeats  the  abstract  proposition  contained 
in  No.  4  and  the  measure  given  in  No,  ft*  Defendant  states  that  the 
instructions  on  the  measure  of  damages  were  based  on  a  misconception 
of  the  law}  that  surplus  goods  are  an  excess  of  materials  resulting 
from  slow  sales,  change  in  models,  etc*}  materials  purchased  for 
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which  there  la  no  longer  any  use;  wire  which  the  manufacturer 

has  left  over;  and  that  surplus  materials  are  not  bought  or  sold 

at  market  prices  nor  on  the  open  market.  There  was  evidence  that 

the  wire  was  new.  Plaintiff  was  a  legitimate  dealer  and  did  not 

deal  in  junk.  Plaintiffs  orders  for  the  merchandise  specified 

the  quantities  in  pounds,  the  description  of  the  types  of  wire 

and  the  kind  of  spools  on  which  the  itf.re  was  wound,  and  the 

merchandise  was  at  all  times  treated  by  both  parties  as  clean,  new 

wire.  Plaintiff  introduced  testimony  as  to  the  market  prices  of 

the  type  of  wire  involved  in  the  case  and  as  to  the  prevailing 

market  prices  at  the  time  of  the  breaeh.  Defendant  made  no 

attempt  to  refute  this  testimony.  Plaintiff  paid  defendant  the 

full  purchase  price  of  the  wire.  There  was  evidence  that  defendant 

defaulted  in  delivery.  Like  wire  was  on  the  market.  The  market 

price  of  the  shortages  was  the  measure  of  the  damages  and  was 

properly  applied  by  the  trial  court.  In  Ben.lamin  Harris  v. 

Western  Smelting  &   Refining  Co..  313  111.  App.  455,  we  said  (483): 

"The  law  of  this  State  is  that  the  vendee  may  recover 
as  damages  against  the  vendor  the  difference  between  the  contract 
price  and  the  market  price,  without  making  any  purchases,  the 
result  being  the  same  and  the  vendee  being  entitled  to  the  benefit 
of  his  contract*   (Summers  v.  Hlbbard.  Spencer.  Bartlett  &  Co»» 
153  111.  102.)" 

The  court  correctly  instructed  the  jury  on  the  measure 
of  damages.  Defendant  complains  that  the  court  gave  undue  prominence 
to  the  element  of  damages  by  stating  it  four  times  in  seven  instruc- 
tions, and  that  taken  with  the  abstract  nature  of  instructions  Noa. 
1,  3  and  4,  such  repetition  of  the  subject  of  damages  was  calculated 
to  impress  the  Jury  with  an  idea  that  the  court  regarded  the  proof 
of  liability  of  defendant  to  have  been  made  out  to  the  satisfaction 
of  the  jury.  The  Jury  was  plainly  told  that  plaintiff  must  carry 
its  burden  of  proof  by  a  preponderance  of  the  evidence  before  damages 
could  be  allowed.  In  view  of  all  the  instructions,  no  undue 
emphasis  was  given  to  the  Question  of  damages.  Defendant  insists 
that  his  theory  of  defense  was  ignored  in  the  instructions  given 
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for  plaintiff.  We  agree  with  plaintiff  that  defendant  was  given  a 
full  opportunity  to  introduce  and  that  he  did  Introduce  his  theory 
of  defense.  Defendant  asked  for  no  special  instructions  on  the 
"accommodation  theory".  We  cannot  agree  with  defendant's  contention 
that  the  instructions  tended  to  restrict  the  Jury  to  a  consideration 
of  the  face  of  the  written  orders,  the  acceptance  letter  and  shortage 
of  articles  on  delivery  and  to  exclude  the  defendant's  affirmative 

defense  from  the  Jury* 

Plaintiff's  instruction  No.  5  tells  the  Jury  that  if  they 
believe  from  the  evidence  "that  any  witness  in  this  case  has 
knowingly  and  wilfully  sworn  falsely  on  this  trial  to  any  matter 
material  to  the  issue  in  this  case,  then  the  Jury  are  at  liberty 
to  disregard  the  entire  testimony  of  such  witness  except  so  far 
as  it  has  been  corroborated  by  other  creditable  evidence,  or  by 
facts  and  circumstances  proved  on  the  trial8.  Defendant  states 
that  an  examination  of  the  other  Instructions  fails  to  show  any 
instruction  in  which  the  Jury  are  advised  as  to  what  are  matters 
"material  to  the  issue  in  this  case",  thus  leaving  a  question  of 
law  to  the  Jury.  He  also  argues  that  the  Jury  was  given  no  guide 
in  the  matter  as  to  what  was  the  "issue"  or  what  were  matters  material 
to  the  issue,  and  that  the  Jury  eould  well  infer  that  there  was 
but  one  issue  before  them,  whereas  the  defendant  was  tendering  an 
issue  as  well  as  the  plaintiff.  Defendant  relies  on  People,  v.  Flynn,. 
378  111.  351J  People  v.  Wells.  380  111.  347;  and  Farm  Food  Stores  v. 
Miller,  323  111,  App.  651,.  It  will  be  observed  that  in  the  Wells. 
case  the  Supreme  Court  refused  to  reverse  for  such  an  instruction. 
We  agree  with  plaintiff  that  instructions  were  given  covering  all 
the  material  aspects  of  the  case.  Defendant  was  not  harmed  by  the 
giving  of  the  instruction  complained  of.  Defendant  also  charges 
that  the  court  erred  in  giving  certain  abstract  instructions, 
citing  People  v.  Corbishlv.  327  111.  312,  where  the  court  said  (338); 
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"The  vice  of  giving  abstract  propositions  of  law  as  instructions  to 
a  Jury  is,  that  the  jury  are  too  liable  to  arrive  at  the  conclusion 
that  the  oourt  thinks  that  the  facts  stated  in  such  instruction 
on  which  the  proposition  of  law  is  based  have  been  proved,  while 
the  law  is  that  the  jury  should  be  required  to  make  the  proper  finding 
on  such  facts, *  He  complains  particularly  about  the  giving  of 
instructions  Nos»  3  and  4»  The  instructions  should  be  read  as  a 
series*  We  do  not  find  any  reversible  error  in  the  giving  of  the 
instructions* 

Defendant  argues  that  the  court  ignored  his  substantive 
defense  and  did  not  permit  him  to  develop  it.  We  cannot  agree  with 
defendant.  He  was  given  full  opportunity  to  defend.  Finding  no 
reversible  error,  the  judgment  of  the  Superior  Court  of  Cook  County 
is  affirmed, 

JUDGMENT  AFFIRMED. 

KILEY,  P.J,  AND  LEWE,  J.  CONCUR, 
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SUPERIOR  COURT 


MILLER  -  CQNNELL  MANUFACTURING  CO.,  )  qqq^   oounw 

a  oorp,,  I 

Appellant.  )  a- 

327I.A.219 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  this  appeal,  defendant  and  counterelalmant  seeks 
reversal  of  a  decree  dismissing  the  counterclaim  and  entering  a 
judgment  in  the  sum  of  #3,861.37  in  favor  of  plaintiff,  for 
royalties  due  under  the  terms  of  a  written  license  agreement  executed 
by  the  plaintiff  as  licensor  and  defendant  as  licensee,  and  referring 
the  cause  to  a  master  in  chancery  for  an  accounting  of  the  licensed 
devices  manufactured  and  sold  and  any  damages  sustained  by  plaintiff. 

Defendant,  a  manufacturer  of  Venetian  blinds,  was  granted 
"an  exclusive  nontransferable  license"  by  the  plaintiff,  "to  manu- 
facture, use  and  sell  devices  constructed  in  accordance  with  the 
inventions"  of  Michael  J.  Nardulli,  plaintiffs  president  and  the 
owner  of  certain  letters  patent.  One  of  the  patented  features  was 
a  rotary  blind  and  the  other  relates  to  the  arrangement  of  blind- 
elevating  corde.  The  rotary  blind  differs  from  the  ordinary  type 
of  Venetian  blind  in  that  the  rotary  blind  can  be  raised  or  tilted 
in  one  operation,  whereas  the  ordinary  type  of  Venetian  blind  is 
raised  and  lowered  by  a  cord  on  one  side  and  tilted  by  a  cord  on 
the  other  side.  The  license  agreement,  covering  eight  pages  of  the 
abstract  of  record,  was  executed  on  November  25,  1939.  The  pertinent 
provisions  are  contained  in  paragraphs  5,  15  and  16,  which  read  as 
follows: 
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"5.   It  Is  covenanted  and  agreed  by  the  parties  hereto 
that  no  minimum  requirements  shall  obtain  during  the  year  of 

1940,  and  that  the  minimum  royalties  shall  be  due  and  payable  to 
licensor  during  the  year  of  1941  oh  business  aggregating  One 
Hundred  fhousand  Dollars  ($100,000.00)  during  said  second  year, 
and  the  minimum  royalty  on  business  aggregating  Two  Hundred 
Thousand  Dollars  ($200,000.00)  during  the  year  1942  and  succeeding 
years.  In  the  event  the  minimum  requirements,  as  herein  set 
forth,  are  not  met  by  licensee,  then  the  licensor  shall  have  the 
right,  by  giving  notice  as  provided  in  paragraph  15  hereof,  to 
convert  this  exclusive  license  into  a  non-exclusive  license, 
provided  the  defaults  then  committed  shall  not  have  been  cured 
within  three  months  from  the  date  of  such  notice.  Should  the 
minimum  net  business  during  1942  or  any  succeeding  year  be  lees 

than  half  of  the  minimum  business  herein  specified,  then  the 
licensor  may,  at  its  option,  terminate  the  within  agreement." 

"15.  For  a  period  of  two  years,  this  license  shall  be 
non-cancellable,  except  for  non-payment  of  accrued  royalties,  and 
thereafter,  in  case  licensee  shall  default  or  fail  to  carry  out 

any  of  the  provisions  of  this  License  Agreement,  Licensor  shall 
have  the  right  upon  six  (6)  months'  notice  in  writing,  to  terminate 
this  agreement,  provided  that  if  within  ninety  days  from  such 
notice  licensee  shall  fully  rectify  said  default  or  failure,  and 
shall  present  oroper  and  satisfactory  proof  thereof  to  licensor, 
then  in  such  case  the  notice  shall  be  Withdrawn,  and  the  agreement 
shall  not  be  thereby  terminated,  but  any  termination  of  this  agree- 
ment shall  not  release  licensee  from  the  payment  of  any  royalties 
which  might  be  due  licensor,  nor  from  the  fulfillment  of  any  of 
its  other  obligations  to  licensor  under  this  agreement." 

"16.  Licensee  shall  have  the  right  to  cancel  this  agree- 
ment and  to  be  relieved  from  further  obligation  thereunder,  upon 
giving  licensor  six  (6)  months  notice  in  writing  to  that  effect, 
without,  however,  being  released  from  the  payment  of  royalties 
accrued  at  the  date  of  termination." 

The  bill  of  complaint  alleged  that  notice  of  cancellation 

was  given  plaintiff  by  defendant  on  July  28,  1941,  pursuant  to  the 

provisions  of  paragraph  16;  that  between  November  25,  1939  and 

January  28,  1942,  the  defendant  manufactured  and  sold  lloensed 

Venetian  blinds  but  failed  to  render  monthly  statements,  "nor  did 

said  defendant  pay  the  plaintiff  the  minimum  royalty  payments  for 

the  year  1941  and  for  28  days  of  the  year  1942,"  and  conoluded  with 

a  prayer  for  an  accounting.  Defendant's  answer  admits  the  cancellation 

of  the  license  agreement  pursuant  to  paragraph  16,  and  avers,  "that 

prior  to  November  25,  1939,  in  order  to  induce  defendant  to  enter 

said  license  agreement,  plaintiff  represented  and  warranted  to  defendant 

that  the  operating  device  commonly  known  as  a  'tilter'  used  in 
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conjunction  with  the  operation  of  the  aforesaid  Venetian  blind 
covered  by  the  patents  ....  was  a  merchantable  and  workmanlike 
produot  and  workable  on  all  sorts  of  Venetian  blinds;  that  relying 
upon  said  representations  and  warranties  aforesaid,  defendant 
entered  into  said  license  agreement;  that  the  mechanism  in  question 
sold  to  this  defendant  and  attached  to  said  Venetian  blinds  did 
not  function  properly;  that  as  &  result  thereof  defendant  was 
compelled  to  and  did  cease  to  manufacture  said  Venetian  blinds 
containing  the  apparatus,  mechanism  and  tilter  sold  by  plaintiff," 
Defendant's  counterclaim  stated  in  substance  the  matters 
contained  in  its  answer,  and  averred  that  as  a  result  of  the 
mechanical  imperfections  of  the  "tilter"  it  "had  on  hand  inventory 
which  was  worthless  and  useless,  that  was  purchased  in  anticipation 
of  manufacturing  Venetian  blinds  in  accordance  with  plaintiff1 s 
patents;  that  defendant  was  compelled  to  and  did  expend  considerable 
sums  of  money  in  making  refunds  and  adjustments  with  its  customers 
in  reinstallation  of  Venetian  blinds  which  were  sold  to  and  rejected 
by  Its  customers."  Plaintiff's  reply  to  defendant's  counterclaim 
denied  that  it  made  any  misrepresentations  or  warranties  and  that 
it  made  any  mechanisms  commonly  known  as  "tilters". 

The  deoree  ordered  the  dismissal  of  defendant's  counterclaim 
for  want  of  equity,  and  entered  Judgment  in  the  sum  of  $3,861*37, 
with  costs  against  the  defendant.  It  further  provided  "that  within 
30  days  thereof  the  defendant  furnish  plaintiff  with  true  and 
correct  statements  of  the  sales  of  Venetian  blinds  made  by  the 
defendant  during  each  and  every  month  commencing  with  January,  1940, 
through  January  28,  1942",  and  referred  the  cause  to  a  master  in 
chancery  "to  ascertain,  take,  deliver  and  report  to  the  oourt  an 
account  of  the  devices  manufactured  by  the  defendant  between  November 
25,  1939  to  January  28,  1942,  and  to  hear  evidence  bearing  on  the 
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damages  sustained  by  the  plaintiff" » 

Although  defendant  urges  five  grounds  for  reversal,  the 
principal  questions  presented  and  stressed  in  its  brief  are  (1) 
whether  defendant  is  liable  for  the  minimum  royalties  under  the 
license  agreement,  and  (2)  whether  the  decree  of  Judgment  for 
royalties  and  accounting  is  against  the  greater  weight  of  the 
evidence.  The  main  question  on  which  the  case  hinges  is  the  con- 
struction to  be  given  to  the  license  agreement,  and  particularly 
paragraphs  5,  15  and  16,  Under  the  provisions  of  paragraph  5  no 
royalties  shall  be  due  for  1940.  Commencing  in  the  year  1941, 
however,  the  minimum  royalties  shall  be  based  on  business  aggregating 
$100,000;  and  during  the  year  1942  and  thereafter,  the  minimum 
royalties  shall  be  based  on  business  aggregating  #200,000.  Paragraph 
5  further  provides  that  in  the  event  defendant  fails  to  meet  the 
minimum  requirements,  the  plaintiff  may  convert  the  exclusive  license 
into  a  nonexclusive  license,  or  terminate  the  contract  upon  six 
months'  notice  in  writing,  if  defendant  fails  to  rectify  such 
default  within  90  days  from  the  date  of  such  notice. 

Defendant  urges  that  paragraph  15  makes  a  distinction 
between  royalties  earned  on  actual  sales,  and  minimum  royalties,  and 
argues,  in  effect,  that  plaintiffs  only  remedy  is  forfeiture  of  the 
license  contract  if  the  fiefendant  fails  to  pay  the  difference  between 
actual  royalties  earned  and  the  minimum  amounts  provided  for  in  the 
agreement.  Defendant  insists  that  "a  careful  examination  of  the 
contract  shows  a  clear  intent  on  the  part  of  the  parties"    that 
there  be   "no  direot  undertaking  on  the  part  of  the  defendant  to 

pay  any  minimum  royalties," 

There  can  be  no  doubt  that  the  parties  expected  the  Jroyaltiei 
to  exceed  the  minimum  provided  for  in  the  license  agreement,  since 
the  last  sentence  in  paragraph  5  gives  plaintiff  the  option  of  termin- 
ating the  license  agreement  in  the  event  "the  minimum  net  business 
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during  1942  or  any  succeeding  year  "be  less  than  one-half  of  the 
minimum  therein  specified."  Manifestly  paragraph  15  was  incorporated 
in  the  agreement  for  the  purpose  of  giving  plaintiff  minimum 
royalties  for  not  lees  than  one  year. 

In  support  of  defendant's  first  contention,  counsel  cites 
Moon  v.  Robert 8,  186  111.  15;  Wing  v.  Anaonla  Clock  Qo.»  102  K.  Y. 
531;  and  Ebert  v.  Loewenstein.  42  App.  DiT.  (N.Y. )  109.  In  Moon  v, 
Roberta,  it  appears  that  the  question  was  whether  the  undertaking  of 
Roberts  was  absolute  to  pay  Moon  |200  per  month  as  royalties  during 
the  life  of  the  patents  or  so  long  as  the  patentee,  Moon,  elected 
to  continue  the  contract  in  force.  Since  the  agreement  in  the  Moon 
case  does  not  contain  a  provision  similar  to  paragraph  16,  permitting 
the  defendant  (licensee)  to  cancel  the  agreement  upon  six  months1 
notice  in  writing  to  plaintiff  (licensor),  and  is  dissimilar  In 
other  respects,  we  do  not  think  it  sustains  defendant's  position, 

The  cases  of  Wing  v.  Ansonia  Clock  Co.t  102  N,  Y,  531,  and 

Kbert  v.  Lewensteln.  42  App.  Dlv.  (N.Y.  )109  are  reviewed  and 

distinguished  in  the  case  of  Oummlngs  v.  Standard  Harrow  Co*.  105  N.Y, 

Supp.  646,  affirmed  195  N,  Y.  513.  There  the  court  said  (p.  647) J 

"If  the  machine  was  not  salable,  the  defendant  made  an  unwise  contract. 
If  the  failure  to  make  the  minimum  number  specified  was  due,  not  to 
the  fault  of  the  machine,  but  to  the  fault  of  the  defendant,  the 
plaintiff  wisely  provided  against  an  inadequate  return  for  the  exclusive 

right  to  use  his  invention." 

And  again,  at  page  648,  the  court  said J 

"Such  agreement  cannot  be  regarded  in  any  sense  as  providing  a  penalty. 
It  was  an  agreement  to  pay  at  least  that  sum  for  the  exclusive  right 
granted  it,  and  the  mere  fact  that  the  contract  is  terminated  upon  its 
default  is  no  answer  to  its  obligation  to  pay  the  contract  price  for 
the  right  which  it  enjoyed," 

In  the  case  at  bar,  as  in  the  Cummlngs  case,  plaintiff 
"provided  against  an  inadequate  return  for  the  exclusive  right  to  use 
his  invention"  until  It  was  terminated  under  the  provisions  of 
paragraph  16,  We  think  the  chancellor^  construction  of  the  license 
agreement  gives  force  and  meaning  to  all  of  its  provisions,  and  was, 
therefore,  reasonable  and  proper. 
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The  only  other  Question  urged  by  the  defendant  is  that 

the  chancellor  erred  in  entering  a  Judgment  and  referring  the  case 

to  a  master  in  chancery  for  an  accounting.  Defendant  argues  that 

the  manifest  weight  of  the  evidence  proves  that  "the  patent  is 

unmarketable",  and  "there  was  a  breach  by  plaintiff  of  its  express 

warranty  that  a  commercial  product  could  be  produced  and  sold",  and 

that  therefore  the  Judgment  and  order  of  reference  should  be  set 

aside.  The  record  in  the  instant  case  shows,  however,  that  defendant 

did  produce  and  sell  a  commercial  product*  Counsel  for  defendant 

relies  on  the.  case  of  Melssner  v.  Standard  Railway  Equipment  Co., 

109  S,  W*  730.  Although  it  is  true  that  the  court  said  (p.  732) 

that,  where 

"The  implements  made,  though  they  were  skillfully  made. 
under  the  direction  and  personal  supervision  of  plaintiff  himself, 
were  unmarketable  and  incapable  of  use  because  they  were  defective 
in  principle, ■ 

those  faots  would  constitute  a  good  defense,  the  court  continues 

on  page  733, 

"If  the  defendant  made  and  sold  hammers  that  contained  in  their 
mechanism  the  alleged  improvement  covered  by  the  plaintiff's 
patent,  it  would  be  no  defense  in  a  suit  for  the  royalties  to  say 
that  the  improvement  was  impracticable  and  of  no  value.  The  fact 
that  the  defendant  made  and  sold  them  under  the  license  of  the 
patentee  would  estop  the  defendant  from  Baying  that  the  improvement 
was  of  no  value." 

The  language  of  the  foregoing  excerpt  does  not  strengthen  the 
defendants  position  in  the  case  at  bar,  since  the  defendant  did 
make  and  sell  Venetian  blinds  which  incorporated  the  patented  features 
covered  by  the  license  agreement. 

The  only  evidence  in  the  record  tending  to  prove  oral 
warrantees  and  misrepresentations,  as  alleged  in  defendants  answer 
and  counterclaim,  was  that  given  by  Max  Albreoht,  president  of 
defendant  corporation.  On  this  issue,  the  chancellor  found  against 
the  defendant.  We  believe  that  the  scant  evidence  in  the  record 
Justified  the  chancellor  in  finding  that  Nardulli  did  not  make 
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the  warranties  ana  representations  alleged  by  defendant.  The 
evidence  is  incontroverted  that  five  or  six  weeks  before  signing 
of  the  license  agreement,  Nardulll  furnished  defendant  with  a 
working  model  of  the  licensed  Venetian  blind,  for  study  and  examin- 
ation. When  we  consider  this  circumstance,  together  with  the 
defendant's  long  experience  in  the  manufacture  of  Venetian  blinds, 
the  magnitude  of  its  business,  which,  according  to  defendant's 
testimony,  Mran  between  #800,000  and  #1,000,000  for  the  past  two 
years/  and  its  engineering  facilities,  it  does  seem  to  us  highly 
improbable  that  defendant  was  influenced  by  any  oral  representations 
Nardulli  might  have  made  in  reference  to  the  patented  features. 
The  rule  has  been  repeatedly  announced  that  the  oral 
statements  of  an  officer  of  plaintiff,  made  prior  to  or  at  the 
time  of  making  a  written  contract,  cannot  add  to  the  warranties 

contained  therein,  Stark  v,  ||JMft  &  3ons*  189  11U  ^p*   293; 
Werner  v.  Flosdorf.  31?  111.  App.  650,  Applying  this  principle 
to  the  facts  of  the  instant  case,  and  in  view  of  what  we  have 
already  said,  we  are  of  the  opinion  that  the  deeree  of  the  Superior 
Court  of  Cook  County  is  proper,  and  it  is  hereby  affirmed* 

JUDGMENT  AFFIRMED, 

KILEY,  P.J.  AND  BURKE,  J,  CONCUR, 
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SILVER  CREEK  COAL  COMPANY,  a     )     APPEAL  PROM 
corporation, 

Appellant,      )  SUPERIOR  COURT 


V.  j; 


COOK  COUNTY. 


BULK  SERVICE  STATIONS,    INC.,    a 
corporation, 

Appellee,  )    o  O 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiff  appeals  from  an  order  sustaining  defendants 
motion  to  strike  its  amended  complaint  for  rent  alleged  to  be 
due  under  the  terms  of  a  written  lease. 

On  June  8,  1940,  plaintiff  filed  its  complaint  at  law. 
Defendant  answered  and  plaintiff  filed  a  reply  which  was  stricken 
on  defendant's  motion.  On  November  19,  1942,  plaintiff  filed  an 
amendment  to  its  complaint,  which  was  also  stricken  and  leave  was 
given  defendant  to  file,  not  an  amendment  to,  but  an  amended  com- 
plaint. On  January  21,  1943,  plaintiff  filed  its  amended  complaint, 
to  which  defendant  also  filed  a  motion  to  strike.  On  Maroh  17,  1943, 
the  court  sustained  defendant's  motion  to  strike  the  amended  com- 
plaint, and  plaintiff  appealed. 

The  gist  of  the  amended  complaint,  consisting  of  four 
counts  was:  Count  1,  that  Bulk  Service  Stations,  Inc.  entered  into 
a  written  lease,  using  the  name  of  Track  Service  Stations,  Inc., 
a  corporation?  that  It  took  possession  of  the  premises  and  performed 
the  terms  of  the  lease  by  paying  the  rent  provided  therein,  until 
November  1,  1938;  that  the  lease  was  dated  September  30,  1930  and 
expired  October  31,  1940;  that  defendant  did  not  pay  rental 
accruing  under  the  terms  of  the  lease  from  November  1,  1938  to 
October  31,  1940;  that  Track  Service  Stations,  Inc.  never  took 
possession  of  the  premises  leased  and  never  paid  any  rent  on  the 
premises  in  question;  that  the  lease  was  duly  executed  by  the 
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plaintiff  and  Track  Service  Stations,  Inc.  by  their  respective 
presidents  and  secretaries,  and  bore  the  corporate  seal  of  the 
corporations:  Count  2,  that  by  the  occupancy  of  the  premises  by 
defendant  and  the  payment  of  the  rental  to  plaintiff,  a  year  to 
year  tenancy  was  created;  that  said  year  to  year  tenancy  was  not 
terminated  by  defendant  by  the  giving  of  a  statutory  notice: 
Count  3,  that  defendant  by  a  verbal  assignment  of  the  lease  agreed 
to  pay  plaintiff  verbally  the  rental  due  under  the  terms  of  the 
lease,  and  that  a  privity  of  estate  was  created  between  plaintiff 
and  defendant:  Count  4,  that  defendant  ratified  in  writing  the 
verbal  assignment  of  the  lease  by  the  adoption  of  a  certain 
resolution  and  the  writing  of  a  letter,  *oth  of  which  were  attached 
to  the  complaint.  The  resolution  reads  as  follows: 
"BE  IT,  AND  IT  IS  HEREBY  RESOLVED: 

That  the  action  heretofore  taken  by  the  former  officers 
and  direotors  of  this  corporation,  In  the  leasing  from  Track 
Service  Stations,  Inc.,  to  this  corporation  on  or  about  the  30th 
day  of  September,  1930,  under  a  certain  lease  from  Silver  Creek 
Coal  Company  to  that  corporation,  dated  the  30th  day  of  September, 
1930,  and  expiring  the  31st  day  of  October,  1940,  covering  premises 
and  use  of  switch  track  at  1810  Lawrence  Avenue,  Chicago,  Illinois, 
be  and  such  action  is  hereby  approved,  confirmed  and  ratified  for 
and  on  behalf  of  this  corporation,  and  the  officers  of  this  corpor- 
ation are  hereby  directed  to  make  rentals  payable  to  either  Track 
Service  Stations,  Inc.,  or  the  original  lessors,  Silver  Creek  Coal 
Company,  as  they  shall  see  fit.* 

The  letter  in  question  is  on  the  stationery  of  the  Bulk  Service 
Stations,  Inc.  and  Is  addressed  to  the  plaintiff  and  signed  by 
Track  Service  Stations,  Inc.,  by  Charles  E.  Cower?  it  refers  to 
the  extension  of  the  lease  for  an  additional  five  years  after  its 
termination. 
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Defendants  motion  to  strike  alleged  in  substance  that 
the  lease  purports  on  the  face  to  be  executed  by  Track  Service 
Stations,  Inc.,  by  its  president  and  secretary,  respectively,  with 
the  seal  of  the  corporation  attached,  and  that  the  identity  of 
the  corporation  is  fixed  and  unambiguous;  that  nothing  appears 
that  any  other  person  or  corporation  was  Intended  to  be  bound  or 
was  in  fact  bound;  that  the  alleged  occupation  of  said  premises 
and  payments  of  rental  by  defendant  do  not  constitute  a  year  to 
year  tenancy;  that  a  valid  lease  was.  entered  into  between  the  plain- 
tiff and  Track  Service  Stations,  Inc.,  which  lease  is  not  alleged 
to  be  assigned  in  writing  as  required  by  the  statute  of  frauds. 

Plaintiff  contends  that  the  amended  complaint  and  each 

count  thereof  is  sufficient  in  law  and  that  plaintiff's  cause  of 

action  is  not  barred  by  the  statute  of  frauds.  In  support  of 

plaintiff's  position,  counsel  cites  several  cases,  particularly 

stressing  the  case  of  McConnell  v.  The  General  toofing  Mfg.  Co., 

187  111.  App.  99,  where  the  court  said  (p.  105)? 

HIt  is  a  familiar  rule,  and  one  well  sustained  by  authority,  that 

where  one  r>erson,  for  a  valuable  consideration,  makes  a  promise  to 

another  for  the  benefit  of"  a  third  person,  such  third  person  may 

maintain  an  action  upon  It," 

At  page  106  It  appears  that  the  appellant  The  General  Roofing 

Mfg.  Co*,  sublessee,  executed  a  written  contract  which  provided  that  it, 

"  •  shall  be  liable  for  and  shall  pay  all  proper  and  legitimate 
expenses  and  obligations  arising  *  *  *   from  the  operation  and  main- 
tenance of'  the  James  G,  Woodley  &  Co*  Branch,  as  aforesaid,  including 
*  *  *  rent,'  Under  this  contract,  appellant  took  possession  of  the 
premises  described  in  the  lease  thus  referred  to,  maintained  its 
branch  office  and  warehouse  therein,  and  for  over  two  years  there- 
after paid  to  the  lessor  the  rent  stipulated  in  the  lease,  all  with 
the  full  knowledge  and  consent  of  such  lessor." 

In  the  instant  case,  the  complaint  did  not  allege  that  the  plaintiff 
had  any  knowledge  of  or  consented  to  the  execution  of  the  sublease 
by  Track  Service  Stations,  Inc,  to  the  defendant,  nor  does  it  appear 
from  the  complaint  that  a  similar  written  contract  was  executed 
obligating  the  defendant  to  pay  the  rent.  Because  of  these  dis- 
similarities we  find  nothing  in  the  McConnell  case  supporting 
defendant's  position. 
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In  Griffin  v,  Pfeffer  Lumber  Co,.  285  111.  19,  It  appears 
that  Griffin  leased  premises  in  the  city  of  Olney  to  Barney  &  Hines, 
a  partnership,  for  a  term  of  ten  years  from  March  1,  1907.  Several 
months  later  Barney  &  Hines  assigned  the  lease  to  Richland  Lumber 
Co.  who  in  turn  assigned  it  to  W.  M.  Simpson  Lumber  Co.  The 
Simpson  Lumber  Co,  assigned  the  lease  to  James  G.  MeLean.  At  the 
time  of  the  assignment  of  the  lease  to  McLean,  an  addition  was 
made  to  the  lease,  providing  that  in  case  of  loss  by  fire,  the  loss 
would  be  payable  to  the  lessor,  Griffin.  McLean  organized  a 
corporation  which  took  over  the  business  and,  subsequently,  the 
name  of  the  latter  was  changed  to  Pfeffer  Lumber  Co.  Pfeffer  Lumber 
Co*,  appellee,  had  insured  the  buildings  for  its  own  benefit.  The 
building  on  the  premises  was  destroyed  by  fire  and  the  appellee, 
Pfeffer  Lumber  Co.,  collected  the  insurance.  Appellant,  Griffin, 
filed  suit  on  the  original  lease  to  recover  the  amount  of  insurance 
received  by  Pfeffer  Lumber  Co.  and  Pfeffer  Lumber  Co.  pleaded  the 
statute  of  frauds,  At  page  22,  the  court  said: 

"Appellants  contend  that  the  turning  over  of  the  premises 
by  McLean,  or  the  McLean  Lumber  Company,  to  appellee,  and  the  latter 
taking  possession  and  occupying  them,  constituted  an  assignment 
of  the  lease  with  all  rights  and  liabilities  incident  thereto,  and 
established  privity  of  estate  between  the  assignee  of  the  leasehold 
and  the  lessors,  and  also  that  it  became  an  executed  and  fully 
performed  agreement  under  the  facts  shown,  and  that  the  statute  of 
Frauds  cannot  be  invoked.  There  can  be  no  doubt  that  the  occupancy 
of  the  oremiees  by  appellee  created  such  privity  between  it  and 
appellants  as  to  make  appellee  liable  on  a  quantum  meruit  for  the 
rent  while  it  continued  in  possession,  but  it  could  not,  in  the 
absence  of  an  agreement  to  that  effect,  be  held  to  the  performance 
of  all  the  terms  and  conditions  of  the  lease,  Ve  think  this  case 
must  be  controlled  by  the  decision  in  Chicago  Attachment  Op.  v, 
Davis  Sewing  Machine  Co.  142  111,  171, ^ 

The  facte  itt  the  Chicago  Attachment  case  are  similar  to 
those  of  the  Instant  case.  The  statute  of  frauds  was  interposed 
as  a  defense.  The  court  said,  at  page  1831 

"But  here  there  is  no  deed  or  other  writing,  or  memorandum  or  note 
of  the  contract  to  assign,  executed  by  the  lessees  and  delivered 
to  and  accepted  by  aooellant,  which  can  have  the  effect  to  divest 
the  leasees  and  invest  appellant  with  the  title  to  the  term;  and 
since,  as  against  the  plea  of  the  Statute  of  Frauds  here  interposed, 
the  title  to  the  term  can  not  pass,  pursuant  to  contract,  unless 
that  contract,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  lessees,  this  parol  contract  of  assignment 
is  not  executed." 
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Again,  at  page  184,  the  court  salds 

"In  a  court  of  law,  part  performance  does  not  take  a  case  out  of 

the  operation  of  the  statute.  It  is  otherwise  in  a  court  of 

equity,  where  the  part  performance  has  been  to  the  extent  here 
claimed, " 

In  his  reply  brief,  counsel  for  plaintiff  states  that 
"the  case  of  Wackerle  v,  Nles,  359  111.  548,  takes  all  the  vitality 
out  of  the  case  of  Chicago  Attachment  Company  v,  Davis  Sewing 
Machine  Company."   A  careful  reading  of  the  language  in  the  Wackerle 
case,  page  556,  does  not  disclose  any  modification  of  the  rulings 
in  Chicago  Attachment  Company  v,  Pavis  Sewing  Machine  Company,  142 

111,  171, 

In  his  argument,  counsel  for  plaintiff  saysS 

"If  the  tenant  takes  possession,  occupies  and  pays  rent  for  a  portion 
of  the  period,  the  contract  Is  valid  in  equity." 

maintaining  that  all  distinctions  between  law  and  equity  are 

abolished  by  the  Civil  Practice  Act,  In  the  recent  case  of  Dunham  v„ 

Kauffman.  385  111,  79,  at  page  84,  the  court  said; 

"As  to  the  questions  under  consideration  we  do  not  feel  that  the 
amendments  to  the  Attachment  Aet  or  the  adoption  of  the  Civil  Practice 
Act  have  eliminated  the  distinction  between  actions  in  equity  and 
suits  at  law.   In  Frank  v,  Salomon.  376  111,  439,  this  court  held 
that,  although  section  31  of  the  Civil  Practice  Act  provides  that 
there  shall  be  no  distinctions  respecting  the  manner  of  pleading 
between  actions  at  law  and  suits  in  equity,  this  section  does  not  in 
any  way  affect  the  substantial  averments  of  fact  necessary  to  start 
any  cause  of  action  either  at  law  or  in  equity;  that  the  second 
paragraph  of  section  44,  providing  that  any  cause  of  action  may  be 
transferred  at  any  time  from  the  law  docket  to  the  equity  docket, 
and  vice  versa,  demonstrates  that  it  was  not  the  legislative  intent 
to  abolish  substantive  distinctions;  that  considering  the  provisions 
of  the  Civil  Practice  Act  it  was  the  obvious  intention  to  do  away 
with  forms  of  pleading  but  to  preserve  separate  procedure  in  law 

and  in  equity*" 

defendant 

Plaintiff  also  contends  that  the  resolution  of/Bulk  Service 
Stations,  Inc,,  "duly  ratified  in  writing  the  verbal  assignment 
of  the  lease".  Track  Service  Stations,  Inc.,  the  original  lessee, 
and  defendant  were  distinct  legal  entities.  No  fraud  is  charged 
In  the  complaint  on  the  part  of  Track  Service  Stations,  Inc.  in 
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obtaining  the  original  lease  from  plaintiff,  and  it  must  therefore  he 
assumed  that  it  was  entered  into  in  good  faith  by  both  parties.  The 
resolution  merely  approves  the  action  of  the  former  officers  of 
defendant  in  securing  a  verbal  sublease  from  Track  Service  Stations, 
Inc.  Since  the  assignment  was  verbal,  as  alleged  in  the  complaint, 
and  therefore  void  under,  the  statute  of  frauds,  the  resolution  does 
not  change  its  character.  It  still  was  a  verbal  assignment,  and 
remains  so.  The  lease  being  unambiguous  as  to  who  was  intended  to 
be  bound  by  it,  the  terms  cannot  be  varied  or  enlarged.  Vail  v. 
Northwestern  Life  Ins.  Co.,  192  111.  567;  Jacobs  v.  Frank.  271  111, 

App,  264, 

Finally,  plaintiff  urges  that  defendant  was  a  tenant  from 
year  to  year.  The  lease  attached  to  the  complaint  is  for  a  definite 
term  and  fixes  the  rental  at  a  lump  sum  of  #37,000  for  the  whole 
term,  payable  monthly.  In  Packard  v.  Cleveland.  Cincinnati^  Chicago 
&  St.  Louis  Ry.  Co..  46  111,  App,  244,  the  court  said,  at  page  245? 

"There  was  no  holding  over  after  the  term  expired,  nor 
was  there  a  reservation  of  the  annual  rent,  which  is  said  to  be 
a  leading  circumstance  which  turns  leases  for  an  uncertain  time 
into  leases  from  year  to  year,  4  Kent  114J  Herrell  v.  Si 2 eland, 
81  111,  457," 

Plaintiff's  contentions  are  not  tenable;  therefore  the 

order  striking  plaintiff's  amended  complaint  is  affirmed, 

JUDGMENT  AFFIRMED. 

KILEY,  P.J.  AND  BURKE,  J,  CONCUR, 
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MARIE  A.    CARPENTER,  >         -m|fc  fmj& 

Appellee, 
v. 


CIRCUIT  COURT 


METROPOLITAN  TRUCT  COMPANY,  LILLIAN  ) 

E.  CARPENTER  and  CARL  E.  HARRIS,  )  COOK  COUNT*. 

Executors  of  the  Last  Will  and  ) 

Testament  of  Charles  E,  Carpenter,  ) 


MR*  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  this  appeal,  defendants  seek  to  reverse  an  order  of 
the  Circuit  Court  allowing  the  olaim  of  Marie  A.  Carpenter,  herein- 
after called  plaintiff,  based  upon  accrued  alimony  and  a  promissory 
note  in  the  total  sum  of  $17, 535.03.  An  agreed  statement  of 
facts  was  filed  toy  the  parties,  which  reads  as  follows: 

"Charles  E.  Carpenter,  who  was  a  practicing  lawyer  in 

sufficient  assets  for  the  payment  of  the  claim.  At  the  trial  plain 
tiff  offered  in  evidence  as  plaintiff1 s  Exhibit. 1  promissory  note 
lated°FetorSryn4r^0°ln  t£   sum  of  |3  000  toearing  1*™^'* 
Q%   after  February  4,  1930,  the  date  of  the  note.  It  is  Jgreea 
that  the  amount  due  on  the  note  plus  interest  at  ^J.  ^  °*  ™e 
order  was  14,460.52.  Claimant's  Exhibit  2  was  a  ^tif  led  copy  of 
the  Decree  for  divorce  entered  on  the  2nd  day  of  January,  1919  in 

divorce  proceeding  after  January  2,  1919* 

Defendants  contend  that  plaintiff's  failure  to  enforce  the 
provisions  of  the  divorce  decree  for  a  period  of  12  years  preceding 
the  death  of  Charles  E.  Carpenter  constituted  laches* 
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After  the  filing  of  this  appeal,  the  precise  question 

involved  here  was  determined  in  Wadler  v.  Wadler,  325  111.  App. 

83,  and  in  Felton  v,  Felton.  326  111.  App.  444.   In  the  Felton 

case,  at  page  448,  referring  to  the  Wadler  case,  the  court  said: 

"The  authorities  cited  by  defendant,  and  many  others,  involving  the 
question  of  alimony  where  the  defense  of  laches  was  interposed, 
are  therein  reviewed  and  distinguished.  The  court  held,  in  effect, 
that  a  divorce  decree  providing  for  the  payment  of  alimony  was, 
by  its  nature,  a  continuing  order,  and  eaid,  at  pa  e  93« 

1,1  If  it  be  assumed  that  a  decree  for  alimony  is  a  money 
decree,  as  indicated  by  the  foregoing  decisions,  it  is  difficult 
to  perceive  why  the  20-year  statute  of . limitations  apolioable  to 
judgments,  as  provided  in  par,  24b,  sec.  25,  ch.  83,  111.  Rev. 
Stat.  1943  [Jones  111.  State,  Ann.  107,284(2)  ],  does  not  apply, 
and  since  plaintiff  filed  her  petition  for  a  money  judgment  long 
before  any  of  the  payments  could  have  been  barred  by  the  20-year 
limitation,  the  amount  awarded  her  was  manifestly  proper1, B 

Whether  the  last  payment  made  by  Charles  E,  Carpenter, 
deceased,  on  June  12,  1942  was  intended  by  the  deceased  to  be 
applied  as  alimony  on  the  divorce  decree,  as  urged  b  plaintiff, 
or  as  interest  which  accrued  on  the  note,  as  argued  by  defendant, 
we  think  Is  immaterial,  since  the  decree  for  alimony  is  a  money 
decree  and  a  continuing  order*  Nor  do  we  consider  the  death  of 
Charles  E»  Carpenter  a  circumstance  whieh  affects  the  applicability 
of  the  rulings  In  the  Wadler  and  Felton  cases,  for  the  reason  that 
plaintiff  filed  her  claim  long  before  it  was  barred  by  the  twenty- 
year  statute  of  limitations. 

JUDGMENT  AFFIRMED. 


KILEY,  P.J.  AND  BURKE,  J.  CONCUR, 
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JOSEPH  BREITMEIER,  )   APPEAL  FROM 

Appellant,    j       SUPERIOR  COURT 
v,  ) 

SAM  P.  SUTERA,  )  COOK  COUNTY* 

Appellee.         )  327   I. Ae    221 

MR*  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT* 
Plaintiff  brought  suit  to  recover  damages  for  personal 
Injuries,  and,  upon  trial  by  a  jury,  defendant  was  found  not  guilty* 
Plaintiff's  motion  for  a  new  trial  was  overruled  and  judgment 
entered  on  the  verdict.  Plaintiff  appeals. 

tfhile  talking  from  the  west  curb  of  Ashland  Avenue  in 
the  City  of  Chicago  to  a  safety  island  for  the  purpose  of  boarding 
a  southbound  street  car  on  Ashland  Avenue,  the  plaintiff  was  struck 
by  defendants  automobile.  The  safety  island  was  four  feet  wide 
and  approximately  sixty  feet  long,  located  immediately  west  of  the 
west  rail  of  the  southbound  street  ear  tracks  and  north  of  the 
north  crosswalk  of  Byron  Street*  The  plaintiff  testified  that  he 
was  58  years  of  age  and  for  many  years  has  been  employed  as  a 
carpenter  in  a  factory  located  near  the  scene  of  the  accident;  that 
he  left  his  place  of  employment  on  September  26,  1941  about  5  o'clock 
p,m*  and  walked  to  the  intersection  of  Ashland  Avenue  and  Byron 
Street  to  board  a  southbound  street  car,  arriving  at  the  intersect! k0R 
about  5:10  or  5:15  p.m.;  that  he  stood  at  the  west  curb  of  Ashland 
Avenue  about  25  feet  north  of  Byron  Street  waiting  to  board  the  stree* 
car  end,  while  standing  there  for  a  few  moments,  he  observed  four 
or  five  people  on  the  safety  island,  two  or  three  of  whom  he  knew? 
that  automobiles  were  parked  along  the  west  curb  of  Ashland  Avenu^ 
the  nearest  one  being  about  100  feet  north  of  the  point  where  he  ' 
standing;  looking  to  the  north,  just  before  he  left  the  west  cur? 
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of  Ashland  Avenue,  he  saw  a  southbound  street  car  approaching  "sixty 

or  seventy  feet  away"  and  "an  automobile"  150  or  160  feet  away; 

and  that  as  he  was  about  to  "step  on  the  safety  island  with  his  left 

foot"  he  was  struck  by  defendant's  automobile;  and  that  from  the 

time  he  left  the  curb  he  did  not  look  north  again, 

Mary  Piore  and  Herbert  Musker  were  called  to  testify  in 
bahalf  of  the  plaintiff  and  gave  substantially  the  same  version  of 
the  accident  as  plaintiff1 s. 

Defendant  Sam  Sutera  was  called  by  plaintiff  under  Section 
60  of  the  Civil  Practioe  Act  and  testified,  substantially,  that  there 
were  two  or  three  automobiles  parked  along  the  west  curb  of  Ashland 
Avenue  directly  west  of  the  safety  island,  and  that  plaintiff  ran 
from  between  the  parked  automobiles  in  a  southeasterly  direction 
toward  the  north  end  of  the  safety  island,  and  as  he  emerged  into 
the  lane  of  traffic  he  collided  with  the  right  side  of  defendant's 
automobile* 

Eugene  Hottinger,  a  motorman  employed  by  the  Chicago  Surface 
Lines,  was  called  in  behalf  of  the  defendant  and  testified  that  the 
accident  happened  in  a  manner  substantially  as  described  by  the 
defendant.  Although  plaintiff  urges  four  grounds  for  reversal,  the 
principal  grounds  presented  and  stressed  in  his  oral  argument  were, 
first,  that  the  court  erred  in  giving  instruction  number  10  and, 
second,  the  conduct  of  counsel  and  the  rulings  of  the  court.  The 
instruction  In  question  reads  as  followsl 

"The  Court  Instructs  the  Jury  that  at  the  time  of  the  alleged 
occurrence  there  was  in  full  force  and  effect  a  statute  of  the  State 
of  Illinois,  Section  172  of  Chapter  95%  of  the  Illinois  Revised  Statutes, 
which  was  as  followsl  ..  . 

"» Every  pedestrian  crossing  a  roadway  at  any  point  other  tnan 
within  a  marked  orosswalk  or  within  an  unmarked  crosswalk  at  an  inter- 
section shall  yield  the  right-of-way  to  all  vehicles  upon  the  roadway. 

"If  you  believe  from  the  evldenoe  that  the  plaintiff 
violated  the  above  statute  and  that  such  violation  was  the  proximate 
cause  of  the  injury  to  the  plaintiff,  if  any,  then  the  plaintiff 
cannot  recover," 
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This  instruction  Is  objectionable  because  it  does  not 
correctly  state  the  law  with  respect  to  the  rights  of  a  pedestrian 
on  the  public  highway  or  the  duties  of  a  vehicle  operator,   ( Moran 
v,  C-atz.  390  111.  478.)  It  also  omits  subsection  (d)  of  Section 
172,  of  Chapter  95£,  In  Tuttle  v.  Checker  Taxi  Co.,  274  111.  App. 
525,  a  similar  Instruction  was  criticized,  and  at  page  530  the  court 

said: 

"The  Instruction  directed  a  verdict  and  errors  it  contains  are  not 
cured  by  other  instructions.  The  trial  court  properly  ordered 
a  new  trial*  B 

Plaintiff  also  urges  that  the  court  erred  in  permitting  defendant's 
counsel  to  cross-examine  plaintiff's  witness  Muster  with  reference 
to  the  circumstances  under  which  he  left  his  former  employment. 
Musker  testified  that  he  was  employed  as  a  Janitor  by  the  Board  of 
Education  of  the  City  of  Chicago  and  had  been  a  bartender,  and 
that  among  his  former  employers  was  one  King.  Appearing  on  pages 
36  and  37  of  the  Abstract  is  the  following: 

"Q«.  fell  m«,  what  were  the  circumstances  under  which 
you  left  Mr.  King's  employment? 

MR.  KARLIN:  I  object  to  that,  if  the  Court  please. 

THE  COURT:  What  is  the  materiality*? 

MR.  JACOBS:  I  think  it  may  be  material  I?  we  If  am  it, 

MR.  KARLIN s  What  has  Mr.  King  got  to  do  with  this  case? 

MR,  JACOBS:  I  don*t  think  Mr,  King  has  anything  to  do 
with  it,  but  I  think  this  gentleman  has  told  an  entirely  different 
story  from  what  occurred  and  I  think  — 

MR,  KARLINS  I  object  to  that  and  ask  the  Court  to  tell 
counsel  not  to  bring  extraneous  matters  in. 

THE  COURT:  Let  him  answer  and  we  will  strike  that  out 

if  it  is  not  material. 

MR.  KARLIN:  I  object-* 

THE  WITNESS:  I  resigned, 

MR.  JACOBS:  What  happened  to  the  merchandise  in  Mr.  King's 
place  the  night  that  you  resigned? 

MR,  KARLIN:   I  object  to  that,  if  the  Court  please, 

THE  COURT:  Yes,   Strike  it  out. 

MR,  JACOBS:  That  is  all." 
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We  think  that  any  inference  the  Jury  might  draw  from  these  questions 
would  tend  to  reflect  on  the  character  of  the  witness.  Although 
the  court  properly  ordered  it  stricken,  the  frailties  of  the 
human  mind  make  it  extremely  difficult  for  Jurors  to  disregard  the 
prejudicial  effect,  which  lingers  in  their  minds  long  after  the 
court's  ruling,  and  often  leads  them  astray*  (City  of  Chicago  v. 
Uhter.  212  111,  174;  The  People  v,  Anderson.  53?  111.  310;  Foster  v» 
Shepherd.  258. Ill,  164}  Randall  Dairy  Co.  v.  Pevely  Dairy  Co..  274 
111*  App*  474, )  In  the  view  which  we  take  of  this  case  it  is 
unnecessary  to  consider  the  other  points  raised,  since  it  was 
prejudicial  error  to  give  instruction  number  10* 

Judgment  is  reversed  and  the  oause  is  remanded  for  a 

new  trial* 

REVERSED  AND  REMANDED 
FOR  A  NEW  TRIAL. 

KILEY,  P.J.  AND  BURKE,  J,  CONCUR. 
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TRUST  COMPANY  OF  CHICAGO,  Administrator  ) 

of  Estate  of  Elizabeth  Palmer  Smith,  ) 

deceased,  and  JASON  PAIGE,  as  Exeoutor  ) 

of  Estate  of  Carrie  E,  Paige,  deceased,  )  APPEAL  FROM 

et  al»,  < 

Appellants,  )      CIRCUIT  COURT 

V*  \  COOK  COUNTY* 

CITY  OF  CHICAGO,  et  al.,  \ 

Appellees.        3  2  7   I.Ae  2  2  &) 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
By  this  appeal,  plaintiffs  seek  to  reverse  an  order 
sustaining  defendants'  motion  to  dismiss  plaintiffs'  complaint 
in  chancery  under  the  provisions  of  Section  48  of  the  Civil 
Practice  Act.  Plaintiffs  appealed  to  the  Supreme  Court  of 
Illinois  where,  upon  oral  argument,  the  cause  was  transferred  to 
this  court.  Subsequently,  plaintiffs  sought  a  review  by  petition 
for  certiorari  before  the  Supreme  Court  of  the  United  States, 
which  was  denied. 

The  essential  facts  are  unoontroverted.  On  June  2,  1926, 
a  judgment  was  entered  against  the  City  of  Chioago  in  favor  of 
Elisabeth  Palmer  Smith  for  |41,600,  in  a  condemnation  proceeding 
in  the  County  Court  of  Cook  County,  case  number  48421,  entitled, 
"In  the  Matter  of  a  Petition  of  the  City  of  Chicago  for  confirmation 
of  the  Commissioner's  Report  and  Assessment  Soil  for  Widening  of 
East  and  Vest  22nd  Street  from  Michigan  Avenue  to  Archer  Avenue, 
in  the  City  of  Chicago  -  -  City  of  Chioago  vs*  Chicago,  Rock  Island 
&   Pacific  Railroad,  et  al." 

On  September  16,  1927,  a  warrant  was  issued  by  the  Board 
of  Local  Improvements  of  the  City  of  Chioago,  approving  payment  of 
the  said  sum  of  $41,600,  as  compensation  for  the  amount  awarded 
Elizabeth  Palmer  Smith,  After  describing  the  premises  condemned, 
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the  warrant  reads  as  follows:  "being  In  full  payment  for  said 
condemned  land  and  In  full,  of  all  claims  for  damages  to  same  by 
reason  of  said  proceedings,"  On  September  23,  1927,  a  check  for 
#41,600  was  issued  to  Elizabeth  Palmer  Smith  who  thereafter,  on 
October  6,  1927,  collected  the  money  through  an  agent,  one  Rosenetone, 
who  was  duly  authorized  in  writing  to  acoept  it. 

More  than  six  years  after  receipt  of  the  money,  on 
October  23,  1933,  Elizabeth  Palmer  Smith  instituted  mandamus  pro- 
ceedings against  the  City  of  Chicago,  Edward  J.  Kelly,  Mayor, 
Board  of  Looal  Improvements  of  the  City  of  Chicago,  William  W«  Link, 
President,  R,  1.  Upham,  Comptroller  of  the  City  of  Chicago,  and 
James  F.  Kearns,  Treasurer  of  the  City  of  Chicago,  to  collect  the 
balance  alleged  to  be  due  her  on  the  Judgment  obtained  in  the  con- 
damnation  proceeding  in  the  County  Court  of  Cook  County,  case  number 
48421,  The  petition  alleged  in  effect  that  the  payment  of  $41,600 
made  by  the  City  of  Chicago  should  have  been  first  applied  to  the 
payment  of  interest  which  accrued  on  the  judgment  from  the  date  of 
entry  to  the  date  of  payment,  thus  leaving  a  balance  due  on  the 

principal* 

Defendants  filed  an  answer,  which  was  subsequently  with- 
drawn on  leave  of  court.  On  May  20,  1940,  the  defendant  City  of 
Chicago  filed  a  motion  to  dismiss  under  Section  48  of  the  Civil 
Practice  Act,  supported  by  affidavits,  stating  as  grounds  therefor 
that  the  alleged  cause  of  action  set  forth  in  the  petition  did  not 
accrue  to  plaintiffs  within  the  time  limited  by  law  for  the 
commencement  of  said  action?  and  that  the  cause  of  action  is  based 
upon  the  failure  of  the  City  of  Chicago  to  pay  interest  alleged  to 
be  due  on  the  judgment  entered  in  the  County  Court  on  June  2,  1926 
and  which  was  paid  on  October  27,   1927*  Plaintiffs  filed  a  counter- 
affidavit  in  which  no  issues  of  fact  were  raised* 


bias   i  ttwQJM  aritf 

•sot.  4**d«  .a    «VSex    ,5S  nadiosd-qs 

<  I'  '  • 

„tfi  i  ■  •  w  ni  bQ&ltoi 

I  ^x®^0^  sri^  So  to  is  09«s  tet  xie  a 

.MR    b8i>  (  ■      ■  ■ 

tj£nJU    ,  to  X^ 

M   togi..  to  1»I£<  ,  •     . 

isd&vn  »»J6P   ,x  I  ^©©flKi  flo^iaii»£ 

<K    <  I  ft*44 

silqa/.  -  «»»cf  st 

So  •*©*  «ij  csoiT:  Jneffia^wt  *ri?  "o  b$i-  >affi»q 

edt  no  e«fc  ©oiiaJ^d  «  jjnJtvjs©!  our!.    ,  it&tt  erf?  o?  ft* 

*i 

,  ifl  $gffi  I         .  si  no  fnwx& 

'.liD 

Hi  riifiol  tf©a  £u  la  (MM 

aaaatf  al  aoiJo*  to  aswee  ©riif  2  .ijamoo 

o*  Jb©8©IXie  1  x&<3  Jo  it l-  ©il#  flootf 

."    , •■.■•■  i     £>©i©*««  tfneffijjfcH  ©d?  no  -hub  stf 

-^©Jflwo©  a  b*>  «JR8I 

'■■..■ 


3 

On  November  12,  1941,  an  order  was  entered  suggesting  the 
death  of  Elizabeth  Palmer  Smith  and  Substituting  as  plaintiff  the 
Trust  Coraoany  of  Chieago  as  administrator  of  her  estate.  On  January 
12,  1942,  the  court  entered  an  order  sustaining  the  defendants1 
motion  to  dismiss  and  striking  the  petition  for  a  writ  of  mandamus 
and  also  granting  plaintiffs  leave  to  file  a  separate  complaint  in 
chancery  and  to  join  additional  parties  as  plaintiffs.  On  January 
20,  1942,  the  plaintiffs  filed  a  complaint  in  chancery  consisting  of 
41  pages,  in  the  nature  of  a  clase  suit  in  equity  to  administer  a 
trust,  concluding  with  a  lengthy  prayer  for  an  accounting,  solicitors1 
fees  and  injunctive  relief.  The  facts  upon  which  the  petition  for 
a  writ  of  mandamus  and  the  chancery  suit  were  founded  were  the  same 
except  that  an  additional  party  plaintiff  is  named  in  the  chancery  count* 

On  February  13,  1942,  defendants  made  a  written  motion  to 
dismiss  the  complaint  in  chancery  under  Section  48  of  the  Civil 
Practice  Act,  alleging  in  substance  that  the  complaint  fails  to 
allege  facts  (1)  showing  plaintiffs*  right  to  file  a  representative 
suit,  (2)  showing  that  the  defendants  are  trustees,  and  (5)  that  the 
alleged  causes  of  action  set  forth  in  the  complaint  did  not  accrue  to 
plaintiffs  within  the  time  limited  by  law*  On  April  21,  1942,  the 
court  sustained  the  defendants1'  motion  to  strike  and  dismissed  the 
chancery  count  at  plaintiffs*  costs.  Plaintiffs  appealed  from  this  order 

Plaintiffs'  principal  contention  is  that  the  suit  is  based 
upon  a  trust  in  writing  established  pursuant  to  and  under  the  protection 
of  the  constitution  of  Illinois*  Plaintiffs1  theory  is  that 
"condemnation  proceedings  provide  a  means  of  making  a  contract  upon 
the  court  record  for  the  purchase  of  real  estate  from  an  unwilling 
owner,  and  that  all  the  usual  principles  of  equity  and  of  chancery 
procedure  which  govern  in  ordinary  sales  of  real  estate  applyj  that 
the  Judgment  order  is  a  signing  of  that  contract,  and  that  prior 
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proceedings  and  the  constitutional  provisions  are  the  terms  of  the 

contract;  that  the  condemnor  (City  of  Chicago)  as  purchaser  of  real 

estate  Is  trustee  of  the  purchase  price  from  the  date  of  such  judgment 

until,  payment  In  full  with  interest  has  been  made  to  the  property 

owner,"  Under  plaintiffs*  theory  a  trust  relationship  existed 

between  the  parties,  and  the  City  of  Chicago  was  therefore  precluded 

from  interposing  the  bar  of  the  five-year  statute  of  limitations, 

thus  permitting  the  plaintiffs  first  to  apply  the  payment  of  $41,600 

to  the  interest  which  accrued  on  the  Judgment,  and,  second,  to  the 

balance  then  remaining  unpaid  on  the  judgment.  Defendants  contend 

that  the  facts  present  "the  exceedingly  simple  case  of  a  suit  brought 

for  interest  upon  a  Judgment  more  than  five  years  after  the  principal 

has  been  paid  in  full*" 

In  support  of  their  position,  defendants  cite  the  case  of 

Cohen  v.  Citv  of  Chicago.  377  111.  221,  and  the  recent  case  of 
Chaoralis  v.  Citv  of  Chicago,  326  111.  4pp.  554,  transferred  from 
the  Supreme  Court  to  this  court,  both  of  which  involve  the  question  of 
the  payment  of  interest  on  a  condemnation  Judgment  under  circumstances 
similar  to  those  in  the  case  at  bar.  In  the  Chapralls  case  the  court 
sustained  a  motion  to  dismiss  under  Section  48  of  the  Civil  Practice 
Act  and  cites  the  Cohen  case  with  approval.  Plaintiffs,  in  attempting 
to  distinguish  the  Chaoralls  case  from  the  instant  case,  urge  in  their 
supplemental  citations  and  suggestions,  page  28,  filed  with  this 
court  on  October  24,  1945,  that  (l)  the  matter  of  trusteeship  by 
the  City  of  Chicago  for  the  plaintiffs  as  cestuis  ojje  trustent  was 
act  presented  nor  argued,  that  the  decision  turned  only  upon  the 
point  of  practice  under  Section  48  of  the  Civil  Practice  Act  involving 
the  filing  of  counteraffldavits;  (2)  that  the  matter  of  constitutional 
lien  was  not  discussed;  and  (3)  that  it  was  a  suit  at  law  which  did 
not  seek  or  require  any  disclosure  by  the  defendants  as  fiduciaries 
in  equity* 
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We  have  examined  the  briefs  filed  in  the  Supreme  Court 
In  the  Chap rail s  case  and  find  that  the  constitutional  guaranty  of 
Just  compensation  under  Section  13  of  Article  II  of  the  Illinois 
constitution  was  argued  at  page  10  in  appellant  Chapralis*  petition 
for  rehearing  of  the  order  of  transfer  from  the  Supreme  Court  to 
the  Appellate  Court,  In  the  instant  case,  although  plaintiffs  did 
file  a  counteraffidavit  in  the  mandamus  proceeding  and  make  reference 
to  it  in  the  chancery  count,  they  failed  to  controvert  the  facts 
contained  in  defendants'  motion  to  dismiss  and,  therefore,  the  . 
facts  contained  in  the  defendants'  motion  must  be  taken  as  true, 
(People  v,  United  States  F,  &  G.  Co..  306  111.  App»  518,  523, ) 
Plaintiffs  also  insist,  at  page  6  of  the  supplemental  citations  and 
suggestions,  that,  "the  effect  of  the  order  of  transfer  is  that  those 
decisions  so  cited  in  the  briefs  for  plaintiff  are  sufficient 
direction  to  enable  this  eourt  to  make  due  application  of  the  con- 
stitution to  the  pleading  and  record  of  this  case.  While  this 
Appellate  Court  does  not  decide  debatable  constitutional  questions  it 
has  the  duty  under  the  order  of  transfer,  and  must  apply  to  the 
record  of  this  case  now  before  the  court  the  constitutional  law  of 
Illinois  as  it  has  been  announced  and  settled  by  the  Supreme  Court," 
We  do  not  think  that  the  plaintiffs1  position  is  tenable,  since  the 
constitutional  questions  now  urged  by  plaintiffs  were  argued  in  the 
instant  case  and  the  Chap rails  case  before  the  Supreme  Court,  and  we 
therefore  conclude  that  the  order  of  transfer  from  the  Supreme  Court 
to  this  court  is  tantamount  to  a  ruling  that  no  constitutional 
questions  were  involved.  The  language  in  the  case  of  Cohen  v.  City 
of  Chicago.  377  111,  at  page  227,  clearly  shows  that  the  Supreme 
Court  did  consider  the  same  constitutional  points  now  being  urged  by 
plaintiffs  in  the  present  case. 
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We  think  plaintiffs1  clt&ia*  are  for  interest  only,  and 
are  barred  by  the  five-year  statute  of . limitations.   (Blake ale e's 
Warehouses  v.  City  of  Chicago.  369  111.  480),  and  that  plaintiffs1 
theory  of  a  trust  as  set  forth  in  their  briefs  is  without  merit. 

For  the  reasons  indicated,  the  order  of  April  21,  1942, 
sustaining  defendants1  motion  to  dismiss  and  dismissing  the  chancery 

count  at  plaintiffs1  costs,  is  affirmed* 

AFFIRMED* 

KILEY,  P.J.  AND  BURKE,  J*  CONCUR. 
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JOHN  A,  McCUE,  ) 

Appellee,     )    APPEAL  FROM 

) 

j       MUNICIPAL  COURT 
J.  P«  FLYNN,  JR.,  and  MRS,  J*    } 
P.  FLYNN,  JR.,  j 

MR,  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 


Appellant.         )  OF  CHICAGO,        9_ 


327I.A.  222 


By  this  appeal  the  defendant  James  P»  Flynn,  Jr.,  seeks 
to  reverse  a  Judgment  for  fl92»30  entered  in  favor  of  plaintiff, 
an  employee  of  defendant,  for  wages..  The  cause  was  heard  by  the 
court  without  a  jury,  Defendant  Mrs,  J.  P.  Flynn,  Jr,,  wife  of 
J»  P.  Flynn,  Jr.,  was  never  served  with  summons. 

For  many  years  defendants  operated  several  bowling  and 
recreational  establishments  in  Chicago,  They  employed  plaintiff 
in  May,  1939,  for  one  year,  to  manage  one  of  their  establishments 
at  an  annual  salary  of  §3,000,  At  the  end  of  the  year  plaintiff 
tendered  a  written  resignation  and,  after  some  negotiations,  he 
was  reemployed  at  an  annual  salary  of  $5,000, 

Plaintiff  testified  that  he  entered  into  an  oral  agreement 
with  defendants  to  act  as  general  manager  of  all  their  establishments 
for  a  term  of  three  years  and  was  to  receive  two  weeks  vacation 
each  year  with  pay.  During  the  latter  part  of  April,  1943,  plaintiff 
informed  defendant  that  he  was  going  to  take  a  two-weeks r  vacation 
commencing  May  1,  this  being  the  last  two  weeks  of  his  term  of 
employment  under  the  contract;  that  he  was  granted  a  vacation  in 
June  of  1940  and  also  in  1941  after  the  close  of  the  bowling  season; 
and  that  in  1942  he  was  ill  for  six  weeks  and  away  from  his  employ- 
ment, during  which  period  he  received  his  salary* 

Defendant  testified  that  he  did  not  agree  to  employ  plain- 
tiff for  a  period  of  three  years  and  grant  annual  vacations  with 
pay;  that  "none  of  our  employees  or  managers  are  granted  vacation, 
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except  In  emergencies,  prior  to  June  1,  which  is  the  close  of  the 
bowling  season";  that  when  he  learned  plaintiff  was  arbitrarily 
starting  his  vacation  on  May  1,  he  told  plaintiff  that  "nobody  is 
taking  a  vacation  on  my  money ",  to  which  plaintiff  replied,  "I  am 
through" »  After  plaintiff  returned  from  his  vacation,  he  demanded 
two  weeks1  salary.  On  July  1,  1943,  two  weeks  after  his  contract 
with  defendants  had  terminated,  plaintiff  opened  a  bowling  estab- 
lishment known  as  Milford  Recreation,  which  he.  continues  to  operate. 
Plaintiff  has  not  filed  an  appearance  or  brief. 

The  only  question  presented  for  determination  is  whether 
the  finding  against  defendant  is  contrary  to  the  law  and  the 
evidence.  The  testimony  of  plaintiff  and  defendant  is  in  direct 
conflict.  The  record  does  not  disclose  any  corroborating  circum- 
stances favoring  either  party.  Neither  was  impeached,  and  they  stood 
before  the  court  equal  in  character. 

The  affirmative  statement  by  one  witness  met  by  a  flat 
categorical  denial  by  another  of  equal  credibility  does  not  meet 
the  elementary  requirement  of  the  law  that  a  plaintiff  must  make  out 
his  case  by  a  preponderance  of  the  evidence.   ( Brady  v,  Chaffee, 
163  111.  App,  242,  245J  Northern  Trust  Co.  v.  Parker.  205  111,  App, 
450;  Sullivan  v.  Andrews.  205  111,  App,  590.) 

Since  the  plaintiff  has  failed  to  prove  his  case  by  a 
preponderance  of  the  evidence,  the  judgment  is  reversed  and  the 
cause  is  remanded, 

REVERSED. AND  REMANDED, 
KILEY,  P.J.  AND  BURKE,  J.  CONCUR* 
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APPEAL  FROM 

MUNICIPAL  COURT 
OP  CHICAGO, 


43103 

JOSEPH  KAS2AB,  Inc.,  a  corporation, 

Appellee, 

v, 

T.  K.  GIBSON,  et  al.,  Defendants, 

On  Appeal  of  A.  W.  WILLIAMS,  One  of 
Defendants, 

Appellant. . 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Defendant  appeals  from  an  order  of  the  Municipal  Court 
of  Chicago  denying  a  motion  in  writing  In  the  nature  of  a  proceeding 
for  a  writ  of  error  coram  nobis  to  vacate  a  Judgment  in  the  sum 
of  $150  entered  against  defendant, 

Plaintiff  filed  a  statement  of  claim  on  October  2,  1941, 
alleging  that  Truman  K,  Gibson,  Jr.  executed  a  written  contract 
for  the  rental  of  show  cases  for  and  on  behalf  of  American  Negro 
Exposition,  and  that  the  American  Negro  Exposition  was  a  voluntary 
combination  of  twenty  individuals,  the  defendant  being  among  those 

named* 

The  facts  are  substantially  uncontroverted.  On  the  day 
the  suit  was  filed,  a  writ  of  summons  was  issued  by  the  clerk  of 
the  court,  directed  to  the  bailiff,  naming  all  the  defendants.  The 
following  notation  appeared  on  the  back  of  the  summons: 

"Serve  Truman  K.  Gibson,  Jr.,  A,  W,  Williams, 
Dr,  M,  0.  Bousfleld,  * 

with  their  respective  addresses  in  the  City  of  Chicago. 

The  return  of  the  bailiff  shows  that  the  defendant  A,  W, 

Williams,  alane,  was  served  on  October  6,  1941.  Thereafter,  on 

October  15,  1941,  an  order  of  default  was  entered  against  him,  and 

on  June  29,  1943,  a  default  judgment  was  entered  against  defendant 

Williams  aoing  business  as  "Diamond  Jubilee  Exposition  Authority" 
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and  "American  Negro  Exposition",  in  the  sum  of  ^150  and  costs.  A 
motion  to  quash  the  service  of  summons  was  made  on  September  29, 
1943  and  denied  on  October  4,  1943,  Two  executions  were  issued 
against  defendant,  one  on  July  17,  1943,  and  the  other  on  October 
15,  1943,  both  of  which  were  returned  nulla  bona,, 

A  petition  to  support  the  motion  was  filed  by  the  defendant 
on  November  4,  1943,  alleging  in  substance  the  following!  that 
defendant  was  only  one  of  twenty  individuals  ever  served  with  summons, 
although  all  were  "prominently  widely  known  citizens",  that  the 
Diamond  Jubilee  Exposition  Authority  is  an  Illinois  corporation, 
and  that  none  of  the  defendants  named  in  the  statement  of  claim 
"have  ever  combined,  agreed  or  volunteered  together  to  do  business 
as  American  Negro  Exposition" j  that  the  plaintiff  knew  defendants 
were  not  acting  individually?  that  five  of  defendants  were  directors 
of  the  Diamond  Jubilee  Authority,  and  the  remaining  fifteen  were 
members  of  Afra-Aaerloan  Emancipation  Exposition;  and  that  if  these 
facts  were  known  to  the  court  it  would  not  have  entered  judgment 
against  defendant* 

Plaintiff  filed  a  motion  to  dismiss  the  petition,  supported 
by  an  affidavit  which  recited  the  service  of  summons,  order  of 
default,  entry  of  judgment  against  defendant,  and  the  denial  of 
the  motion  to  quash  the  service  of  summons.  Defendant  filed  a 
counter-affidavit  repeating  in  substance  the  matters  contained  in 
his  petition* 

The  theory  of  the  defendant  is  that  a  joint  contract  was 
pleaded  by  the  plaintiff  and  that  the  failure  to  serve  with  summons 
seventeen  out  of  the  twenty  defendants  named  in  the  statement  of 
claim  nullifies  the  judgment;  and  that  the  defendant  could  not 
be  "doing  business  as  a  lawfully  constituted  corporation", 

The  plaintiff's  theory  is  that  the  contract  sued  on  was 
joint  and  several,  that  a  judgment  against  defendant  alone  was 
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proper,  and  that  there  was  no  ground  for  writ  of  error  coraji  nobis. 
Many  of  the  defendants  named  are  not  residents  of  the  City  of 
Chicago,  Attempts  to  serve  summons  on  some  of  the  others  were 
unsuccessful.  Although  defendant  was  served  with  summons  In  this 
cause  on  October  6,  1941,  nothing  in  the  record  seems  to  disclose 
the  reason  for  his  delay  of  almost  two  years  in  making  a  motion 
to  quash  the  bailiff's  return  of  service.  Since  the  defendant's 
motion  to  quash  the  return  of  service  was  heard  and  denied  by 
the  trial  court  on  October  4,  1943,  and  the  point  was  not  raised 
in  appellant's  brief  we  must  assume,  that  the  service  was  proper. 
In  Cramer  v.  Commercial  Men's  Assln.,  260  111,  516,  521,  the 
court  saidt 

"The  writ  of  error  coram  nobis  at  common  law  would  lie  to 
correct  purely  ministerial  errors  of  the  officers  of  the  court 

,  .  .  ,  the  motion  is  not  Intended  to  relieve  a  party  from  the 
consequences  of  his  own  negligence," 

The  filing  of  a  petition  for  a  writ  of  error  coram  nobis, 
is  the  commencement  of  a  new  suit  at  law  in  which  new  issues  are 
made  up.   (Harris  v.  Chicago  House  Wrecking  Co.,  314  111,  500,  504). 
Error  coram  nobis  does  not  lie  to  contradict  and  put  in  issue  any 
fact  that  has  been  adjudicated  in  the  action  or  to  correct  any 
error  of  judgment  of  the  court.  (Chapman  v.  North  American  Ins,  Co., 

292  111.  179,  188.) 

The  court  having  acquired  Jurisdiction  of  the  defendant, 
this  brings  us  to  the  consideration  of  defendant's  principal  con- 
tention, whether  the  service  of  only  one  defendant  is  error  of 
fact  which,  if  known  to  the  court,  would  have  prevented  it  from 
entering  a  Judgment.  In  support  of  his  position,  defendant  stresses 
the  case  of  O'Donnell  v.  Turnes,  201  111.  App.  481.  In  that  case 
It  appears  from  the  statement  of  claim  that  the  liability  was  joint, 
and,  though  the  action  was  brought  against  three  defendants,  the 
summons  was  Issued  against  only  one.  In  construing  Section  14  of 
the  former  Practice  Act,  Rev.  St,  ch.  110  (J.  &  A,  Par.  8551), 
the  court  said,  at  page  482 J 
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"This  provision  of  the  statute,  however,  contemplates  that  a  summons 
must  first  Issue  against  all  of  the  joint  defendants  before  pro- 
ceeding to  judgment  against  any*"  (Citing  Sherburne  v.  HydeL  18b 
111.  580.) 

In  the  Sherburne  case,  at  page  584,  the  court  saids 

"It  does  not  follow  that  because  the  plaintiff  cannot  elect  to 
sue  one,  only,  of  several  partners  who  are  jointly  liable,  but 
must  sue  all,  that  judgment  may  not  be  rendered,  as  this  section 
provides,  against  one,  or  more  than  one,  who  are  served,  and  the 
prescribed  steps  then  taken  to  bring  in  and  make  the  remaining 
members  of  the  firm  parties  to  the  judgment.  A  plaintiff  c^not, 
in  any  case,  bring  his  action  against  more  than  one  and  less  than 
all  of  his  joint  debtors,  but  under  this  statute  he  may  sue  all, 
whether  partners  of  not,  and  take  judgment  against  so  many  as  are 
served  or  who  appear,  and  the  rest  may  be  made  parties  to  the 
judgment  by  summons  in  the  nature  of  scire  facias.  But  whetner 
they  are  so  made  parties  to  the  judgment  ornpt,  thejudgmen^  is 
valid  because  the  statute  authorizes  it.  So  it  is  seen  that  the 
power  of  the  court  to  render  judgment  against  one  or  more  Joint 
debtors  where  ail  are  sued,  and  thus  to  produce  V^f^®  iff? 
becomes  necessary,  does  not  depend  on  the  right  of  the  Pontiff 
to  elect  to  produce  such  severance  himself,  by  bringing  his  suit 
against  »  t»«rt  onlv*  *  *  *  *At  the  common  law,  where  several 
dlfeSdantsPwere  sSi^uoon  a  joint  contract,  the  plaintiff  was  not 
entitled  to  judgment  against  any  of  them  until  all  were  served 
with  process  or  until  those  not  served  were  prosecuted  to  outlawry. 
#  *  *"But  to  remedy  the  inconveniences  of  the  common  law  practice, 
Ihe  statute  »has  provided  that  a  return  of  non  est  inventus  as  to 
a  Pa?t  of  ?he  defendants  shall  authorize  the  plaintiff  to  proceed 
to  trial  and  judgment  against  those  upon  whom  service  has  been  had, 
and  authorizes  the  issuing  of  a  summons  in  the  nature  of  a  |OlSJ 
facias,  to  make  the  defendants  not  served  parties  to  the  judgment. 
(Evans  v.  Sill.  25  111.  100;  Davidson  v.  Bond,,.  12  id.  84.; 

It  should  be  noted  that  the  case  of  0*Donnell  v.  Turnes 
was  brought  up  for  review  by  writ  of  error,  and  Sherburne  v.  Hyde 
by  appeal.  These  oases  hold  that  a  judgment  entered  as  In  the 
present  oase  is  valid,  but  they  did  not  involve  the  writ  of  error 
coram  nobis.  In  effect,  defendant  in  the  instant  case  is  seeking  a 
review  of  the  judgment  not  by  appeal,  but  by  a  proceeding  in  the 
nature  of  a  writ  of  error  coram,  nobis.  The  error  in  fact  which 
may  be  assigned  must  be  some  fact  unknown  to  the  court  which,  if 
known,  would  have  precluded  the  rendition  of  the  judgment.  (Cramer 
v.  fln—»«»iin.  Men«s  Ass'n.,  260  111.  616,  at  page  522.)   The  entry 
of  judgment  in  the  instant  case  does  not  constitute  an  error  of 
fact  Justifying  the  setting  aside  of  the  judgment,  for  the  fact 
that  there  were  nineteen  other  defendants  was  made  known  to  the 
court  by  the  pleadings,  and  therefore  x*as  not  such  an  unknown  fact 
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as  would  warrant  the  granting  of  the  writ. 

Defendant  contends  that  the  court  erred  in  entering 
the  judgment,  since  Diamond  Jubilee  Exposition  Authority  is  a 
corporation,  and  that  "American  Negro  Exposition  was  a  trade  name 
like  Ivory  Soap".  All  the  defendants'  names,  including  Williams* 
appear  on  the  letterhead  on  which  the  contract  in  question  was 
written  (Abst,  p,  21),  The  first  sentence  of  the  contract  reads  as 
follows:  "We  wish  to  confirm  our  arrangements  on  rental  of  show 
cases  for  the  American  Negro  Exposition,  sports  division".  Though 
members  of  this  group  apparently  used  several  other  names,  one  of 
which  was  that  of  a  corporation,  the  contract  in  the  case  at  bar 
was  executed  in  the  name  of  American  Negro  Exposition.  This  is 
the  contract  sued  on  and  upon  which  the  judgment  was  based.  There 
was  no  showing  of  any  fraud  on  the  part  of  the  plaintiff  or  of 
excusable  mistake  on  the  part  of  the  defendant  preventing  defendant 
from  malting  his  defense. 

The  rule  has  long  been  established  that  the  writ  of  error 
coram  nobis,  will  not  lie  unless  the  omission  to  interpose  a  valid 
defense  is  due  to  fraud,  duress,  or  excusable  mistake,  and  without 
negligence  on  the  part  of  the  defendant.  The  motion  is  not  available 
to  review  questions  of  fact  which  arise  upon  pleadings  or  to  correct 
errors  of  the  court  upon  questions  of  law.  (Jacob son  v.  Ashkln.a2e.1- 
337  111,  141,  146;  Jerome  v.  Q.uincy  Street  Building  Corporation. 
365  111*  524,) 

For  the  reasons  indicated,  the  order  denying  defendant's 

motion  is  affirmed, 

JUDGMENT  AFFIRMED, 

KILEY,  P,J,  AND  BURKE,  J,  CONCUR, 
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APPEAL  FROM 


SUPERIOR  COURT 


EDWIN  M,  HADLEY,  JR.,  ) 

: 

Plaintiff  -  Appellee, 

v. 

ERNEST  E,  LILLIANDER,  et  al,, 

Defendants 

On  Appeal  of  WILLIAM  H,  MURPHY  and  COOK  COUNTY, 

HENRY  F*  HAGEMEIER, 

Defendants  -  Appellants,  ) 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT,  . 
Plaintiff,  Edwin  M.  Hadley,  filed  his  complaint  in 
chancery  In  which  he  prayed  that  three  stock  certificates  issued 
by  Atlantic  Casting  and  Engineering  Corporation,  a  corporation 
(hereinafter  called  Atlantic )t   In  the  names  of  the  plaintiff, 
defendant  William  H.  Murphy  and  defendant  Henry  F.  Hagemeyer  for  839 
§hares  each,  together  with  certain  stock  powers  held  by  the  defendant 
Ernest  E,  Lilliander  as  escrowee,  be  delivered  to  the  plaintiff; 
and  that  judgment  be  entered  against  the  defendants  Murphy  and 
Hagemeyer  in  favor  of  plaintiff  for  the  amount  of  dividends  received 
by  them  and  converted  to  their  own  use*  After  defendants  joined  . 
issue,  the  cause  was  heard  by  the  chancellor  who  entered  a  decree. 

The  decree  directed  the  clerk  of  the  Superior  Court, 
with  whom  all  of  the  stock  certificates  had  been  impounded,  to 
deliver  one  of  the  certificates  to  the  plaintiff  upon  the  entry  of 
the  decree,  and  one  to  each  of  the  defendants  upon  the  payment  to 
plaintiff  by  the  defendants  of  the  amount  provided  in  the  decree  and, 
in  the  event  of  their  failure  to  make  such  payment,  that  plaintiff 
be  declared  absolute  owner  of  all  the  certificates.  Defendants 
Murphy  and  Hagemeyer  appealed.  After  proofs  were  closed,  defendant 
Lilliander  was  dismissed  from  the  cased 
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The  gist  of  the  complaint  was  that  Atlantic,  a  New  Jersey- 
corporation,  issued  certificate  P-l  in  the  name  of  plaintiff 
and  certificates  P-2  and  P-3  in  the  names  of  defendants  Murphy  and 
Hagemeyer,  respectively,  for  639  shares  each,  for  which  plaintiff 
paid  Atlantic  the  sum  of  345,000  with  his  own  funds;  that  on 
October  14,  1941  an  escrow  agreement  was  executed  between  plaintiff 
and  defendants,  the  pertinent  provisions  of  which  are  as  follows: 
That  all  the  stock  of  the  corporation  be  deposited  with  the  defendant 
Lilliander  as  escrowee  and  sold  if  any  purchaser  offered  not  less 
than  5150,000;  that  in  the  event  the  stock  waa  sold,  plaintiff  was 
to  receive  $45,000  and  Interest  at  5  per  cent  per  annum  from 
October  1,  1941,  also  the  interest  which  accrued  before  October  1, 
1941  amounting  to  ^7,620,  $5,726  for  personal  expenses,  and  |15 
per  day  from  October  1,  1941  to  the  date  of  payment;  that  the  remainder 
of  the  proceeds  was  to  be  equally  divided  between  plaintiff,  Hadley, 
and  the  defendants  Hagemeyer  and  Murphy,   The  agreement  terminated 
March  1,  1942,   Subsequently,  a  second  agreement  was  executed  by  the 
same  parties,  containing  the  same  language,  and  extending  the  termin- 
ation date  to  October  1,  1942, 

The  complaint  further  alleged:  that  defendants  Murphy  and 
Lilliander  were  partners  in  the  law  firm  of  Murphy,  Lilliander  and 
Cremalll  and  acting  as  attorneys  for  plaintiff  in  all  matters  concerning 
the  escrow  agreements  and  the  deposit  of  the  stock  certificates 
with  the  defendant  Lilliander;  that  they  falsely  told  plaintiff  it 
was  necessary  to  execute  the  escrow  agreement  to  facilitate  the  sale 
of  the  stock  certificates;  that  the  escrow  agreement  and  certain 
stock  cowers  were  deposited  with  defendant  Lilliander  for  the  improper 
purpose  of  obtaining  control  over  and  possession  of  the  stock 
certificates;  that  defendants  Murphy  and  Hagemeyer  converted  certain 
dividends  to  their  own  use;  and  prayed  that  the  court  may  find  that 
malice  is  the  gist  of  the  action. 
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Defendant  Murphy  filed  his  answer  denying  in  substance 

that  plaintiff  had  any  right  to  return  of  the  stock  certificates  and 
that  he  converted  the  dividends  to  his  own  use?  that  he  was  acting 
as  attorney  for  the  plaintiff  and  made  any  false  representations 
with  respect  to  the  necessity  for  executing  the  escrow  agreement 
in  question;  and  that  the  escrow  agreement  and  certain  stock  powers 
were  deposited  with  defendant  Lilliander  for  any  improper  purpose, 
Defendant  Hagemeyer  filed  an  answer  containing  substantially  the 
same  averments.  Defendants  filed  counterclaims  alleging  themselves 
to  be  the  owners  of  stock  certificates  numbered  P-2  and  P-3, 
respectively,  and  prayed  that  the  court  declare  the  escrow  agreement 
terminated  and  order  the  stock  certificates  P-2  and  P-3  with 
stock  powers  attached  to  be  delivered  to  them  as  rightful  owners* 

The  decree  found,  inter  alia,  that  plaintiff,  and  defendants 
Murphy  and  Hagemeyer,  learned  Atlantic  needed  additional  financing, 
as  well  as  assistance  in  certain  of  its  operating  problems;  that 
plaintiff  agreed  to  purchase  2517  shares  of  its  preferred  stook 
with  his  funds  and  had  it  issued  in  equal  amounts  to  plaintiff  and 
defendants  Murphy  and  Hagemeyer^  that  defendant  Murphy  was  to  render 
legal  services;  that  defendant  Hagemeyer  was  to  devote  his  talents  to 
the  improvement  of  certain  mechanical  processes  used  by  Atlantic* 
that  the  business  of  Atlantic,  after  the  purchase  of  the  stook, 
improved  rapidly;  that  subsequently  the  stock  was  placed  In  escrow, 
as  evidenced  by  escrow  agreements  dated  October  14,  1941  and 
January  5,  1942;  that  when  the  stock  was  sold  under  the  terms  of 
the  escrow  agreement  each  of  the  defendants  was  to  pay  to  plaintiff 
one-third  of  the  purchase  price  of  £45,000  and  the  sums  specified 
in  paragraphs  1  to  5  Inclusive;  that  in  the  event  of  a  loss  to 
plaintiff  the  defendants  Murphy  and  Hagemeyer  were  to  share  one-third 
each;  that  it  was  the  intention  of  defendants  that  plaintiff  should 
have  a  lien  on  the  stock  as  security  for  the  sums  due  him  from 
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defendants  under  the  provisions  of  the  escrow  agreement;  that  before 
the  termination  date  of  the  escrow  agreement  October  1,  1942  Atlantic 
prospered,  and  plaintiff  determined  not  to  sell  the  stock  for  the 
sum  of  £150,000  as  provided  in  the  escrow  agreement,  and  placed 
a  value  upon  the  stock  of  §300,000  to  |350,000;  that  the  plaintiff 
and  defendants  Murphy  and  Hagemeyer  agreed  orally  that  the  escrow 
agreement  be  indefinitely  extended  until  a  purchaser,  at  a  price 
satisfactory  to  all,  could  be  found;  that  the  oral  agreement  was      j 
communicated  to  defendant  Lllliander,  esorowee,  and  was  in  full 
force  and  effect  on  October  1,  1942;  that  there  was  no  impropriety 
in  the  issuance  of  the  stock  certificates  or  in  the  subsequent 
receipt  by  defendants  Murphy  and  Hagemeyer  of  the  dividends  declared 
upon  the  stock  issued  by  Atlantic  in  the  names  of  the  defendants; 
that  flaintlff  never  requested  defendant*  to  return  dividends  on 
said  stock;  that  prior  to  the  filing  of  the  instant  suit  plaintiff 
never  represented  to  defendants  that  he  was  the  owner  of  the  stock 
certificates  issued  in  their  names;  that  the  escrow  agreements 
vere   not  prepared  for  the  improper  purpose  of  obtaining  control  over 
and  possession  of  the  stock  certificates;  that  defendants  dealt  in 
entire  good  faith  with  the  plaintiff  and  are  entitled  to  the  dividends 
while  the  stock  remains  in  their  respective  names;  and  that  the 
prayer  that  malice  is  the  gist  of  the  action  is  not  supported  by 

the  evidence* 

The  decree  ordered  that  Murphy  and  Hagemeyer  each  pay 
to  the  plaintiff  one-half  of  the  total  amount  set  forth  in  the  decree, 
being  142,447,33,  with  interest  on  two  items  of  said  total  from 
October  1,  1941,  within  ninety  days  from  the  date  of  the  decree, 
unless  an  appeal  is  taken,  and  if  an  appeal  is  taken,  then  within 
ninety  days  after  the  decree  becomes  final;  that  the  clerk  of  the 
Court  deliver  to  the  plaintiff  on  the  entry  of  the  decree  one  of 
said  certificates  of  stock  in  question,  being  the  one  standing  in 
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the  name  of  the  plaintiff,  No,  P-l  for  839  shares,  then  Impounded 
with  the  clerk,  and  that  upon  the  payment  by  each  of  the  defendants 
of  the  amount  provided  in  the  decree  the  clerk  shall  deliver  to 
each  of  said  defendants  the  stock  certificate  standing  in  the  name 
of  such  defendant  and  now  Impounded  with  the  clerk  of  the  Court; 
that  if  either  of  the  defendants  fails  to  pay  to  the  plaintiff  the 
sum  due  firom  him  at  the  time  stated  the  stock  certificate  standing 
in  the  name  of  such  defendant  failing  to  pay  shall  he  delivered 
to  the  plaintiff,  who  in  that  event  is  declared  to  be  the  absolute 
owner  of  said  stock  certificate;  and  that  the  Court  retain  Juris- 
diction of  the  cause  until  the  decree  has  been  completely  oarried 
out  in  all  respects  and  that  each  party  be  charged  with  his  own 
costs,  and  that  no  costs  of  any  party  herein  be  taxed  to  any  other 

party. 

Defendants  urge  the  following  grounds  for  reversals   (l) 

that  the  court  changed  the  contract  of  the  parties  in  disregard  of 
law  and  required  defendants  Murphy  and  Hagemeyer  to  pay  plaintiffs 
for  the  shares  of  stock  standing  in  their  respective  names,  otherwise 
to  lose  the  ownership  of  said  stock;  (2)  the  improper  finding  in 
the  decree  that  plaintiff  is  entitled  to  possession  of  certificate 
P-l  for  839  shares;  (3)  the  failure  of  the  court  to  allow  defendant 
to  file  an  amended  counterclaim;  and  (4)  refusal  of  the  court  to 
allow  the  witness  William  B,  Gemmill  to  testify. 

Counsel  for  plaintiff,  in  their  reply  brief  (p. 7)  state 
that,  "the  findings  and  the  decree  are  abundantly  justified  by  the 
record.  The  defendants  were  accorded  more  than  fair  treatment," 
In  defendants'  brief  (p.  17)  counsel  say  that  "the  decree  in  this 
case  creates  an  anomalous  situation  by  finding  every  important 
Issue  of  fact  for  the  defendants,  but  nevertheless  gives  the  plaintiff 
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every  material  advantage,"  Since  neither  party  has  challenged  the 
findings  of  fact  made  by  the  chancellor  and  incorporated  in  the 
decree,  there  is  no  need  of  reviewing  the  testimony  of  the  witnesses 
contained  in  the  voluminous  record  consisting  of  more  than  two 
thousand  pages.  The  rule  has  been  repeatedly  announced  that  when 
a  court  of  equity  acquires  Jurisdiction  for  one  purpose  it  acquires 
Jurisdiction  for  all  purposes  and  will  do  full  and  complete  Justice 
between  all  parties  and  determine  all  their  rights.   (Wehrhelm  v. 
Smith.  226  111.  346-352J  County  of  Cook  y,  Davis.  143  111.  151-155; 
Longshore  v.  Longshore,,  200  111,  470-476. )  The  chancellor  found 
that  plaintiff  and  defendants  agreed  that  the  escrow  agreement  should 
be,  "extended  indefinitely  until  a  purchaser  at  a  price  satisfactory 
to  all  could  be  found",  and  that  Hadley  should  have  a  lien  on  said 
stock  for  the  security  of  the  payments  to  be  made  therefore  by 
defendants. 

The  evidence  clearly  shows  that  the  plaintiff  was  induced 
to  purchase  the  controlling  Interest  in  the  corporation  by  defendants 
Hagemeyer's  and  Murphy's  promise  to  plaintiff  that  they  would, 
"stick  with  the  business  and  see  it  through  if  plaintiff  furnished 
the  money".  It  appears  that  plaintiff  was  wholly  unfamiliar  with 
the  corporation's  business  or  its  manufacturing  technique.  By 
utilizing  Hagemeyer's  technical  skill  and  Murphy's  legal  talent,  It 
was  rescued  from  its  precarious  condition.  As  the  profits  of  the 
corporation's  business  increased  plaintiff's  valuation  of  the  stock 
also  increased.  In  view  of  the  corporation's  improved  condition  at 
the  time  the  escrow  agreement  was  about  to  terminate,  he  insisted 
that  the  stock  be  sold  for  300  or  350  thousand  dollars.  Defendants 
did  "stick  with  the  business"  as  they  promised  while  it  was  in 
desperate  straits,  believing  that  the  stock  which  represented  the 
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controlling  interest  would  eventually  be  sold  at  a  price  in  excess 
of  the  plaintiffs  lien,  thus  yielding  all  the  parties  a  handsome 
profit.  We  think  they  should  be  afforded  an  opportunity  to. reap 
the  fruits  of  their  efforts  by  selling  the  stock  in  a  block. 

Under  the  terms  of  the  decree,  defendants  merely  have 
the  privilege  of  becoming  minority  stockholders  by  paying  for  the 
stock  in  cash,  which  plaintiff  agreed  they  need  not  do  in  the 
first  instance.  We  think  a  ss«HS!»Z  provision  should  be  added 
directing  that  all  the  stock  be  sold  in  a  block,  within  a  period 
which  the  chancellor  deems  reasonable  under  all  the  surrounding 
and  attendant  circumstances.  In  the  event  the  offers  for  the 
purchase  of  all  the  stock  received  within  the  time  to  be  fixed  by 
the  chancellor  for  the  sale  thereof  are  insufficient  to  satisfy 
plaintiff1 s  lien,  or  are  unsatisfactory  to  the  defendants  or  either 
of  them,  then  defendants  shall  pay  the  sums  due  plaintiff,  and, 
upon  their  failure  to  do  so,  plaintiff  be  declared  the  absolute 
owner  of  the  stock  as  provided  in  the  decree. 

Defendants  also  contend  that  the  chancellor  erred  in 
refusing  to  allow  defendants  to  file  an  amended  counterclaim  which 
alleged  in  substance  that  the  plaintiff  had  improperly  acquired 
certain  stock  which  was  purchased  and  paid  for  by  the  wife  and 
mother-in-law  of  plaintiff,  neither  of  whom  were  made  parties 
defendant*  The  evidence  is  undisputed  that  the  stock  standing  in 
their  names  was  paid  for  by  them.  We  think  the  chancellor  properly 
refused  permission  to  file  an  amended  counterclaim. 

The  only  remaining  contention  is  that  the  chancellor 
erred  in  refusing  to  allow  the  witness  William  B,  Gemmill  to 
testify  to  facts  showing  conspiracy  between  the  plaintiff  and  his 
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father  to  blacken  the  character  and  Injure  the  reputations  of  the 
defendants.  We  think  this  is  without  merit  since  the  offer  of 
proof  did  not  tend  to  show  a  conspiracy. 

The  chancellor's  findings  in  the  decree  are  Justified 
by  the  evidence,  but  we  think  the  further  provision  hereinbefore 
suggested  should  be  added  permitting  the  sale  of  all  the  stock  in 
a  block  as  urged  by  the  defendants. 

The  decree  is  therefore  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  views  expressed 

in  this  opinion, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

KILEY,  P.J*  AND  BURKEj  J.  CONCUR. 
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'3AL  FROM  SUPERIOR 
COURT,  COOK  COUNTY* 
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H«  LAW?  »CB  HEHDRICKSOR,  as 

Trustee  under  the  4602  I« 

itlooUa  Liquidation  Irust. 
known  as  Trust  No.  7b?0,  ED' -IN 
L.  HEAD.  CHARLES  "     ORTH. 
EMIL  N.  LRVIlf,  FAYS  LISS  and 

Def endants-Appellee  s, 

j 
On  Appeal  of  BARBARA  KA1  -  , 
Intervening  Petitioner, 

Defendant-Appellant . 

M,  MUM  fan  mas  Bra"  ■  0?moB  0?  «■  C0UHI' 

in  this  cause  counsel  for  intervening  petitioner  has 
utterly  failed  to  comply  with  rule  7  of  the  Rules  of  Practice 
of  the  Appellate  Court  in  that  he  mates  no  statement  of  the 
case  and  renders  it  impossible  to  understand  from  .  reading 
of  the  brief  the  facts  involved  in  the  litigation  upon  which 
his  argument  is  predicated.  Consequently  we  have  had  to  rely 
upon  the  statement  of  the  case  as  presented  by  counsel  for 
H.  Lawrence  Hendrikson,  the  trustee,  which  appears  to  ba  fairly 
accurate  and  correct,  as  well  as  our  Ml  examination  of  the 

record* 

suit  was  filed  by  Mack  Bernat  for  the  liquidation  of  an 
express  trust.  His  complaint  asked  that  the  trustee  be  enjoined 
from  selling  the  assets  of  the  trust,  that  he  be  removed  from 
office,  and  that  the  assets  of  the  trust  be  sold  under  the 

„  *-   — fa~*  T<ho   er&vamen  of  the  complaint  was 
supervision  of  tne  court.  The  gravamen  ux 

-,-,4  1 +v  Af  wronr-dolng.  It  appears  that 
that  the  trustee  was  guilty  oi  wrong  uuiiis. 

*.  a   «-*«  +v»p  benefit  of  the  former  bond- 
in  1939  a  trust  was  created  for  the  oeneixt  oi 

holders  of  an  apartment  building  situated  at  4602  Hontioello 
avenue,  in  Chicago.  Certificates  of  Beneficial  Interest  in  the 
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trust  were  issued  to  some  $0   beneficiaries,  "he  agreement 
provided  that  the  trust  should  continue  for  a  period  of  not 
more  than  %$  years,  and  its  object  was  the  sale  and  liquida- 
tion of  the  trust  property  as  soon  as  possible,  and  in  the 
interim  the  conservation  of  the  trust  estate  and  the  disposi- 
tion of  the  income  among  the  beneficiaries.  The  trustee  and 
trust  manager  were  given  broad  powers  with  recpect  to  the 
operation  and  management  of  the  property,  but  the  trust  agree- 
ment contained  an  express  limitation  on  the  power  to  sell.  It 
provided  in  effect  that  no  sale  could  be  made  without  first 
giving  20  days'  written  notice  to  the  beneficiaries  of  any 
proposed  sale,  and  that  no  sale  should  be  made  if  35  per  cent 
or  more  of  the  beneficiaries  objected. 

After  the  creation  of  the  trust  the  trustee  operated 
the  property  and  made  periodic  reports  to  the  beneficiaries. 
In  the  spring  of  1943  he  received  several  offers  for  the  sale 
of  the  property,  and  on  April  2nd  of  that  year  received  an 
appraisal  thereof  from  the  Chicago  Real  Estate  Board  in  the 
amount  of  $50,000.  September  10,  1943  he  entered  into  a  con- 
tract with  Faye  Liss  for  the  sale  of  the  property  for  $54,500. 
The  agreement  contained  the  following  provision:   "it  is 
expressly  agreed  that  the  sale  by  Seller  of  the  above  described 
real  estate,  as  contemplated  by  this  agreement,  is  subject  to 
the  approval  of  the  holders  of  shares  of  beneficial  interest, 
represented  by  certificates  of  beneficial  interest  outstanding 
of  record  in  the  4602  NORTH  MONTICELLO  AVENUE  Ll;{JIMTION  TRUST, 
identified  as  Trust  No.  7670,  hereinbefore  referred  to.  iithin 
twenty  (20)  days  after  the  date  of  this  agreement,  Seller,  in 
accordance  with  the  terms  of  the  Trust  Agreement  creating  said 
Trust  No.  7670,  and  in  the  manner  therein  provided,  shall  ma51 
to  the  holders  of  such  certificates  of  beneficial  Interest 
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notice  of  the  sale  contemplated  herein,  and  it  is  agreed  that 
if,  within  twenty  (20)  days  from  the  date  of  mailing  of  such 
notice,  the  holder  or  holders  of  thirty-five  per  cent  (35%)  or 
more  of  the  shares  of  beneficial  interest  represented  by  certi- 
ficates  of  beneficial  interest  then  outstanding  of  record  shall 
lodge  with  Seller  written  objection  to  the  sale  contemplated 
herein,  Seller  shall  thereupon  have  the  right  to  declare  this 
agreement  null  and  void  and  thereupon  Seller  shall  cause  deposit 
made  by  Buyer  to  be  returned  without  any  deductions  or  charges. 
Buyer  agrees  that  if,  at  any  time  within  twenty  (20)  days  after 
the  date  of  mailing  of  notice  of  the  sale  contemplated  herein 
to  the  holders  of  the  certificates  of  beneficial  interest,  a 
higher  offer  is  submitted  to  the  Seller  for  said  property,  the 
Seller  at  his  option  shall  have  the  right  to  cancel  this  agree- 
ment," 

Ten  days  later  the  trustee  sent  a  letter  to  all  certifi- 
cate holders  advising  them  of  the  terms  of  the  offer  and  stating 
that,  "Although  this  letter  specifically  describes  the  offer 
made  by  Faye  Liss,  it  shall  constitute  a  notice  to  you  of  any 
equal  or  better  offer  which  the  Trust  Managers  or  Trustee  may 
receive  in  the  meantime.  If  you  do  not  object  to  this  offer 
within  the  time  and  in  the  manner  provided  by  the  Trust  Agree- 
ment, it  shall  be  assumed  that  you  approve  any  other  equal  or 
better  offer." 

No  higher  offer  was  received  within  the  20-day  objection 
period,  and  holders  of  only  3  per  cent  of  the  units  of  Beneficial 
Interest  objected  to  the  sale.  On  September  22nd  Mack  Bernat 
filed  his  complaint  to  restrain  the  sale.  Thereafter,  on 
December  10,  1943,  Barbara  Kamm,  who  appeals,  filed  her  petition 
for  leave  to  intervene,  alleging  that  she  was  a  beneficiary  of 
the  trust  and  that  she  had  been  informed  that  the  trustee  was 
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planning  to  sell  the  property  far  below  Its  cash  market  value, 
and  that  the  petitioner  was  under  the  impression  that  sale 
couli  not  be  made  unless  all  certificate  holders  consented 
thereto. 

The  cause  was  then  set  for  trial,  the  court  heard  evi- 
dence, proofs  were  closed  and  oral  arguments  of  counsel  for 
all  parties  were  heard.  Ho  evidence  was  offered  by  Barbara  Kama 
to  sustain  the  allegations  of  her  intervening  petition  that 
she  was  a  beneficiary  of  the  trust.  The  record  disclosed  that 
the  trustee  acted  honestly  and  diligently  in  the  administra- 
tion of  his  trust.  In  the  course  of  the  trial  the  attorney 
for  Barbara  Kamm  presented  to  the  court  an  exhibit,  being  a 
written  offer  to  purchase  the  property  for  $58,000,  The  offer 
was  dated  December  13,  I943  and  was  first  brought  to  the 
attention  of  the  trustee  at  the  herring  on  December  14,  I943. 
At  the  conclusion  of  the  hearing  the  court  found  and  orally 
stated  that  plaintiff  had  not  sustained  the  allegations  of 
his  complaint  and  had  wholly  failed  in  his  proof,  and  accord- 
ingly dismissed  the  bill  for  want  of  equity.  After  the  court 
had  made  its  finding  and  indicated  the  complaint  would  be 
dismissed,  Barbara  Kamm,  as  intervening  petitioner,  by  her 
attorney  made  a  verbal  motion  for  leave  to  file  a  cross-com- 
plaint, but  the  proposed  counterclaim  was  not  exhibited  to 
the  court  nor  was  the  court  advised  of  its  contents,  and  the 
motion  was  therefore  denied. 

Two  points  are  urged  as  ground  for  reversal.  It  Is 
first  contended  that  the  court  erred  in  refusing  to  allow  the 
intervening  petitioner  to  file  a  counterclaim,  and  she  relies 
on  provisions  of  the  Practice  Act  (111,  Rev.  Stat,  1943,  ch# 
110,  sec.  38)  and  two  decisions,  Chicago  Title  &  Trust  Go.  v. 
HerljLn,,  299  111.  App.  429,  and  Boddiker  v.  McPartlin,  379  111. 
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567,  in  support  of  her  contention.  The  latter  case  is  not 
at  all  in  point  and  in  fact  it  does  not  touch  upon  the 
proposition  advanced.  The  Herein,  case  merely  holds  that  a 
defendant  who  desires  to  obtain  affirmative  relief  against 
a  codefendant  is  required  to  file  a  counterclaim  and  cannot 
secure  relief  on  an  answer. 

Under  the  Practice  Act  a  counterclaim  may  be  filed  by 
defendant  with  his  answer;  but  if  it  is  to  be  filed  later 
it  must  be  with  the  court's  permission,  and  tfca  court  is 
vested  with  discretion  in  determining  whether  or  not  it 
shall  be  filed.  4^on_yJ_^ausehJU  313  III.  Aj>|>»  £4,  In 
this  proceeding  the  counterclaim  was  never  presented  to  the 
court,  nor  were  the  contents  thereof  made  known.  In  fact 
the  motion  for  leave  t©  file  a  counterclaim  was  not  presented 
until  after  proofs  had  been  closed,  the  case  argued  orally 
and  the  court  had  indicated  what  its  decision  would  be.  There 
had  been  a  full  trial,  and  the  court  was  clearly  within  its 
discretion  in  refusing  to  allow  the  filing  of  the  counter- 
claim at  that  stage  ©f  the  proceeding. 

The  other  ground  urged  for  reversal  is  that  the  court 
had  authority  to  direct  that  the  property  be  sold  to  the 
highest  and  best  bidder  for  cash  irrespective  of  dismissal 
of  plaintiffs  bill  for  want  of  equity.  The  nature  of  the 
counterclaim  does  not  appear  in  the  record,  and  after  the 
court  had  denied  the  motion  for  leave  to  file  it,  there 
was  nothing  in  the  record  to  show  the  nature  of  the  pleading 
or  ground  for  the  allegation.  Consequently  the  point  has 
not  been  preserved  for  determination.  Lewis  v.  ftjggjffltEa 
378  111.  264. 

The  appellee  argues  two  other  points,  one  dealing 
with  the  diligence  and  good  faith  of  the  trustee  and  the 
other  with  the  sufficiency  of  the  evidence  to  support  the 
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finding  and  decree,  neither  of  which  appears  in  appellant's 
points  ..rid  authorities,  and  therefore  we  consider  it  un- 
necessary to  pass  upon  them* 

For  the  reasons  indicated  we  arc  of  opinion  that  the 
decree  should  be  affirmed,  and  it  is  so  ordered. 

DECREE  AFFIRMED. 

■ 

Sconlan  and  Sullivan,  Jj.,  concur. 
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CLARK  R.  EBERT, 


Appellee,    ) 

)  APPEAL  FROM  SUPERIOR  CQUR, t 
v«  )  OOOK  COUNTY, 

AUSTIN  C»  ARMSTRONG, 

Appellant.  p_ 

3&7I.A.332 


MR,  PRESIDING  JUSTICE  FRIEND  delivered  the  opinion  of  the  court: 

The  defendant,  Austin  C  Armstrong,  appeals  from  a 
final  decree  of  the  Superior  court,  entered  pursuant  to  a 
master's  hearing  and  report,  permanently  enjoining  him  from 
obstructing  the  right-of-way  and  driveway  over  the  rear  end 
of  is  lot  in  Glencoe,  Illinois,  and  from  interfering  with 
or  molesting  plaintiff,  Clark  R«  S*H*p  his  agents  or  repre- 
sentatives while  driving  his  truck  and  automobiles  over  the 

driveway. 

It  appears  from  the  pleadings  and  evidence  adduced 
before  the  master  that  in  1  06  defendant  became  the  ovmer 
of  two  50-foot  lots  on  the  northeast  corner  of  Park  and  Grove 
avenues  in  Glencoe,  Illinois,  which  fronted  on  Park  avenue, 
the  corner  lot  being  No,  449  and  the  lot  immediately  to  the 
east  being  So,  445  Park  avenue,  In  1926  le  commenced  the 
operation  of  a  roofing  business  from  his  home  at  449  Park 
avenue,  using  the  garage  then  on  the  rear  of  that  property 
as  his  place  of  business.  Later  he  turned  the  garage  cart- 
way around  and  moved  it  to  «ta  east  side  of  «**  other  lot  at 
445  Park  avenue,  and  at  the  same  time  made  an  emtrance  from 
the  side  which  increased  the  capacity  of  the  garage  from  two 
to  four  cars,  and  drove  to  and  from  th' s  garage  across  the 
driveway,  extending  across  the  rear  of  the  corner  lot  at 
449  Park  avenue. 
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In  19vS  defendant  gave  the  prip' rty  at  445  i ark  avenue 
to  his  eon  and  daughter- In-law  but  continued,  at  before, to 
nee  the  garage  at 'the  rear  of  that  property  In  the  operation 
of  bis  business.  Surlng  1936  and  1  \3?  be  built  a  two-oav 
garage  on  the  property  at  445  Park  avenue  and  attached  it  to 
the  south  end  of  the  other  garage  building  so  that  the  two 
structures  became  one,  housing  six  cars*  the  additional  garage 
was  intended  for  the  use  of  is  son  Oeorge* 

In  the  su«%e#  of  193?  defendant  approached  plaintiff,  who 
had  formerly  worked  for  his  in  the  roofing  business  for  about 
three  years  and  ?ho  was  then  employed  at  elaeoke*s  Hardware 
Store  In  Olenooe,  and  offered  to  sell  hia  the  roofing  business* 
The  parties  had  known  each  other  for  many  years,  and  in  a  i- 

tion  to  having  been  business  associates,  were  jrood  friends 

of 

and  on  the  beet/terms*  Plaintiff  advised  defendant  that  he 
would  think  over  the  proposition,  and  srfeen  defendant  again 
approached  hia  about  a  week  later  plaintiff  indicated  that  he 
was  interested  in  purchasing  the  business.  Shortly  theresf  er 
a  third  conversation  was  had  between  he  parties  m  r   B&rtoli'e 
store  in  Oieneoe,  There  is  a  conflict  in  the  evidence  as  to 
whether  they  ?icre  alone  or  w  ether  Theodore  Kramer  and  Arthur 
Xirehner  were  present,  plaintiff  and  the  two  disinterested 
witnesses  both  testifying  that  the?  were  all  present  and  defen- 
dant stating  that  be  a  4  plaintiff  were  alone  at  the  time*  In 
any  ovent,  during  that  meeting  plaintiff  informed  defendant 
that  he  would  buy  the  vooflng  business  and  asked  his  what  the 
sale  would  include.  Plaintiff  stated  that  defendant  told  hia 
It  included  the  truck,  equipment,  stock  on  hand,  good  will  of  the 
business,  and  the  use  of  the  driveway  as  long  as  defendant  lived* 
Kramer  and  Klrehner  both  corroborated  plaintiff's  testimony* 
defendant*  on  the  otv^er  hand,  testified  that  he  told  the  plain- 
tiff the  sale  would  include  the  trucks  *ouinment#  stock  on  hand. 
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tha  uc«  tf  dafandsnt'*  naaa,  mid  tha  us«  of  tn*  drlvaway  aB 
long  as  rlalatiff  would  my  Hi .99  a  sonth  for  t  «  us*  of  tha 
garag*  and  drivaway.     Plaintiff  thar*upon  recast**  defendant 
to  put  tha  agranaant  la  nrltlng,   but  defendant  said  that   ^ould 
bo  umtenesaary  b«eau**  of  the  f rleadly  matlu  b*t*e*n 

then;   aad   they  shook  hand*  on  tuelr  oral  undertaking  and  abroad 
to  M  the  following  *a4jie«dar  to  take  Inventory  aad  eoneua- 
■ate  tha  transaction,     fney  *»«  a«raln  oa  ttse  foiling     edn*«- 
day  afternoon  at  defendant's  plaoe  of  buelnes*  and  task   Inven- 
tory of     ha  *toe*  «ad  analpao.it.     ?ne  inventory  pUoad  a  value 
of  *143t.a  *m   -*f«ndant'«  assets.     They  agreaa  that  plaintiff 
»»«  to  pay  defendant  a  aonthly  rental  of  fe*.M  -  am  tiff 

testified  that  this  sua     a.  for  tha  use  of  half  af  tho  gara«e 
and  defendant  stated  that  it  sad  for  tha  u?*  of  part  of  tha 
garage  and  drlve*ay.     Plal-  iff  continued  to  aako  th*se 
payaeats  OS  to  and  including  Daeaaher  |M 

After  tha  Inventory  **,  preparer  the     partlaa  net  again 
and  plaintiff  paid  defendant  the   »u*  of  £(»?£.  81  and  gave 
hla  a  ohattal  aortgage  and  notes  for    ;?00.0G,    which  were 
subsequently  paid.      Tha«aft*r  flalatlff  oparafd   the   roofing 
business*   kept  tha  ooulpaoat  and  aat*rlal«  m  tha  garage  at 
45  i>erk  avenue,  and  u»ed  tho  scat  drlveaay  across     hl»  r<>ap 
Of  the  lut  at  440  NM  avenue  fur  access  to  t-he  garage. 

Karly  in  January  1041  defendant's  »on  Oaorge,   to  .then 
hit  father  had  given  tha  property  &t     4ft  fark  muti,   notiflad 
plaintiff  that  thereafter  tha  feft.<»  aaa  to  bo  paid  to  hla, 
ac  o*n*r  of  the  garage.   Instead  of  to  hi*  father,     in  septeaber 
1341.   plaintiff  purahaeed  tha  property  at  44a  Park  aveaue  froa 
<Swge  Araetrong.  and  aariy  la  January  194J     efandent  notiflad 
plaintiff  that  If  ha  desired  to  uee  tha  drlveeey  at  a  MM 
of  lngra»«  and  egress  ho  would  have  te  pay  defendant     10. oo 
a  aoath.     Ho  alto  f  mi  aatlea  on  p&ftlatUf  that  ha  wjuld 
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close  the  driveway  on  March  1,   1942.     As  a  result  of  to  notloe 

served  upon  hia,  plaintiff  filed  his  complaint  and  obtained 
a  temporary  Injunction,  fhe  matter  was  then  brought  to  1  sue 
and  referred  to  a  master. 

The  masters  finding  of  fact  are  substantially  as  here- 
inbefore set  forth  and  were  incorporated  in  the  decree.  As 
conclusions  of  law  the  master  found,  and  the  decree  held,  that 
plaintiff's  use  of  the  drive -vay  did  not  constitute  an  easement 
but  did  constitute  a  license;  that  to  allow  defendant  to  revoke 
the  licence  under  the  circumstances  would  operate  as  a  fraud 
upon  plaintiff;  that  as  a  general  rule  a  parol  license  is 
revocable,  although  a  consideration  has  been  paid  or  expen- 
ditures have  been  made  upon  faith  of  the  agreement,  but  that 
equity  will  restrain  the  exerolse  of  a  legal  right  to  revoke 
a  license  when  the  conduct  of  the  licensor  has  been  such  that 
an  assertion  of  legal  title  would  operate  as  a  fraud  upon 
the  licensee;  that  as  between  the  parties  there  was  a  valid 
oral  agreement  creating  a  license  for  a  definite  period,  namely, 
the  life  of  the  defendant,  which  was  supported  by  a  valuable 
consideration;  and  that  by  reason  whereof  plaintiff  greatly 
altered  and  changed  his  position  in  the  following  respects: 
(i)  plaintiff  left  the  business  where  he  was  securely  employed; 
(2)  he  purchased  the  premises  at  445  Park  avenue,  fully  relying 
on  the  agreement  relative  to  his  use  of  the  driveway  across 
the  r<?&r  of  449  Park  avenue  and  upon  she  friendly  relationship 
between  defendant  and  himself,  which  was  necessarily  an  Induce- 
ment to  his  entering  into  the  agreement  in  the  first  place;  and 
that  by  reason  of  the  change  in  plaintiff's  position,  the 
revocation  of  the  license  by  defendant  and  his  assertion  of 
the  legal  title  to  the  premises  involved,  would,  as  a  matter 
of  law,  constitute  equitable  fraud  on  the  licensee.  In  view 
of  defendant's  assertion  that  he  "has  no  quarrel  with  the  con- 
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olusions  of  law  of  the  Master  and  of  the  Court  to  the  ef  ect 
that  a  license  was  granted  to  plaintiff  to  use  this  driveway," 
the  sole  question  presented  Is  wheth  r  the  evidence  supports  ths 
conclusion  that  It  would  be  an  equitable  fraud  on  plaintiff,  by 
reason  of  his  changed  position,  to  allow  defendant  to  revoke 
the  license*  Defendant  practically  conced  s  that  plaintiff's 
version  of  the  agreement  with  respect  to  the  driveway  Is 
correct,  for  in  the  course  of  his  argument  relating  to  the 
evidence  pertaining  to  defendant's  conduct  he  says:   "Giving 
plaintiff  the  benefit  of  everything  shown  by  him  and  the  im- 
plications reasonably  arising  from  the  evidence  produced,  the 
most  this  record  sho  s  for  lalntiff  would  be^that  the  defen- 
dant told  the  plaintiff,  as  a  part  of  the  transaction  in  which 
the  defendant  sold  his  business  to  the  plaintiff^  that  plain- 
tiff could  have  the  use  of  his  (defendant's)  driveway  as  long 
as  the  defendant  lived.  Thereafter  the  defendant  received 
and  accepted  the  monthly  payments  of  ^;15.00,  which  he  testified 
were  for  rent  for  the  garage  and  the  use  of  the  driveway,  until 
January  1,  1941,"  Plaintiff's  evidence,  corroborated  by  both 
Klrchner  and  Kramer,  supports  the  finding  that  the  oral  agree- 
ment  included  the  use  of  the  right-of-  ay  over  defendant's 
driveway  as  long  as  defendant  lived,  Having  granted  such  a 
license,  it  would  operate  as  a  fraud  upon  plaintiff  to  revoke 
it  under  the  circumstances  disclosed  by  the  record* 

The  general  rule  of  law  enunciated  by  the  master,  that  a 
paral  license  is  revocable,  although  a  consideration  has  been 
paid  or  expenditures  have  been  made  upon  the  tcith  of  the 
agreement,  is  supported  by  the  decisions  cited  in  defendant's 
brief  (Balrd  v«  Westb  rg.  341  111,  616,  Bo land  v.  Walters. 
346  111,  184,  and  Lang  v,  Dupuls*  382  111,  101);  but  all  these 
oases  can  be  distinguished  upon  the  faots,  since  in  each  Instance 
the  court  either  found  that  there  vas  no  evidence  of  fraud  upon 
the  party  claiming  the  license  or  no  proof  that  the  use  of  the 
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oomraon  driveway  should  be  permanent  or  continue  to  mist  for 
a  fixed  period  of  time;  and  In  a  number  of  the  decisions 
cited  by  defendant  the  court*  after  finding  that  there  was 
no  evidence  of  fraud  or  that  the  agreement  for  a  license  did 
not  cover  a  definite  period ,  restated  the  exception  to  the  rule 
that  "courts  of  equity,  h'jwetrer,  will  restrain  the  exercise 
of  a  legal  right  to  revoke  a  license  when  the  conduct  of  the 
licensor  has  been  3uch  that  the  assertion  of  the  legal  title 
would  operate  as  a  fraud  upon  the  licensee**  Lang  v.  Pupu1s» 

sunra. 

In  the  case  at  bar  there  is  sufficient  evidence  to 
support  the  finding  that  the  agreement  between  the  parties  was 
definite  and  for  the  duration  of  defendants  lifetime;  and  to 
permit  defendant  no  to  revoke  the  license  after  the  sale,  after 
he  had  taken  plaintiff1 s  money  and  parted  with  title  to  the 
business,  after  plaintiff  had  relinquished  the  security  of  a 
position  whiwh  he  had  held  for  five  years,  entered  a  nes  business 
and  purchased  the  house  and  lot  at  445  Park  avenue,  Glencoe, 
would  permit  the  perpetration  of  an  equitable  fraud  which  courts 
of  equity  will  not  countenance;  and  In  that  situation  the 
chancellor  was  fully  warranted  in  granting  the  permanent  injunction 
upon  the  record  presented* 

We  are  therefore  of  opinion  that  the  decree  of  the 
Superior  court  should  be  affirmed,  and  it  is  so  ordered, 

DECREE  AFFIRMED, 
Seanlan  and  Sullivan,  JJ,,  concur* 
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VIVIAN  HELM, 


Appellee 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY 


SLI  KAPLAN  and  FAYE  KAPLAN, 
d/b/a  AVENUE  MOTOR  SALES,       ) 

Appellants,      )  \J 

MR,  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  brought  suit  against  defendants  for  personal 
injuries  alleged  to  have  been  sustained  through  the  negligent 
operation  ©f  defendants'  oar  while  plaintiff  was  boarding  a 
motorbus  at  the  corner  of  23rd  street  and  Michigan  avenue  in 
Chicago  on  May  22,  1941,  Defendants  denied  that  they  had  any 
knowledge  of  the  accident  and  that  they  were  operating  a 
motor  vehiele  at  the  time  and  place  in  question,   .hen  the 
matter  first  came  on  for  trial  May  11,  1943  and  after  plain- 
tiff had  testified,  the  court  granted  her  counsel's  motion 
to  withdraw  a  juror  and  the  case  was  then  continued  to  July 
1>  1943*  In  April  of  that  year  plaintiff's  attorney  of 
record  was  granted  leave  to  withdraw  from  the  case,  and 
several  days  later  the  cause  was  dismissed  for  want  of 
prosecution.  Subsequently,  pursuant  to  a  petition  alleging 
that  the  lawyer  who  had  withdrawn  from  the  case  was  engaged 
in  the  armed  services g   the  cause  was  reinstated  and  set  for 
trial  on  May  15,  1944,  Trial  by  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $2000,  from  which 
defendants  appeal. 

Plaintiff  testified  that  the  alleged  accident  occurred 
between  ten  and  eleven  o'clock  in  the  forenoon.  She  stated 
that  the  car  which  struck  her  bore  license  plate  No,  2317 
and  offered  in  evidence  a  certificate  of  the  secretary  of 
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state  showing  that  automobile  dealer's  license  No,  2317A  for 
the  year  194-1  was  issued  to  defendants.  TTpon  objection  the 
court  reserved  its  ruling  as  to  the  admissibility  of  the 
document  pending  cross-examination.  The  offer  of  the  exhibit 
was  then  withdrawn.  Plaintiff  then  resumed  the  stand  and 
testified  that  the  car  which  struck  her  carried  dealer's 
license  plate  No,  2317A  for  the  year  1941*  and  on  cross-exami- 
nation adnitted  that  she  had  testified  at  the  previous  trial 
that  she  did  not  know  whether  it  was  a  dealer's  license  or 
not.  She  also  stated  that  the  plate  bore  light  letters, 
either  white  or  yellow,  on  a  green  background!  but  on  cross- 
examination  admitted  that  at  the  previous  trial  she  had  testi- 
fied that  the  color  of  the  license  plate  on  the  car  which  she 
claimed  struck  her  was  black  and  yellow,  Che  first  denied  and 
then  admitted  that  at  the  previous  trial  she  testified  that 
she  did  not  see  the  automobile  when  she  was  getting  on  the  bus, 
but  stated  that  the  car  that  struck  her  left  the  scene  of  the 
accident  and  proceeded  south  on  Michigan  svenue  at  a  high  rate 
of  speed.  And  she  went  on  to  state  that  immediately  thereafter 
she  approached  two  police  officers  near  the  scene  of  the  acci- 
dent, at  which  time  she  observed  with  the  police  officers  a 
car  with  license  plate  Ho,  2317A  which  was  standing  at  the 
curb  and  that  this  was  not  the  car  which  struck  herj  that  she 
did  not  know  whose  car  it  wan  that  hit  her  and  that  she  did 
not  know  who  was  driving  the  car  that  caused  her  injury  nor 
what  make  car  it  was,  although  at  the  previous  trial  she  had 
stated  that  it  was  a  Cadillac,  She  rested  her  case  without 
connecting  defendants  with  the  alleged  accident  and  with  only 
the  rebuttable  presumption  that  dealer* s  license  No*  2317A  for  the 
year  1941  having  been  issued  to  the  defendants,  the  car  was 
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ov/ned  and  therefore  must  have  been  operated  by  or  for  the 
defendants. 

As  against  this  evidence  Eli  Kaplan  testified  that  he 
was  the  owner  of  an  automobile  bearing  dealer's  license  plate 
No.  2317A,  which  was  a  1941  Cadillacs  that  during  the  morning 
in  question  his  car  was  parked  in  front  of  his  place  of 
business,  the  Avenue  Motor  Sales  Company,  2317  South  Michigan 
avenue,  at  the  west  curb  south  of  23rd  street,  and  that  it 
had  been  parked  at  that  place  from  about  9s 30  in  the  morning 
until  about  4:00  in  the  afternoon;  that  he  did  not  get  in  the 
car  or  drive  it  during  that  period;  that  throughout  that 
period  he  had  the  keys  to  the  car;  that  no  one  else  had  them 
during  that  time,-  that  the  car  stayed  at  the  same  place 
throughout  that  period  and  that  he  had  no  other  automobile 
operating  in  that  vicinity  on  the  day  of  the  alleged  accident. 
He  further  stated  that  in  the  afternoon  of  the  day  in  question 
police  officers  came  to  his  place  of  business;  that  he  and 
Mr,  Gould,  who  was  in  his  employ,  were  taken  by  the  police 
officers  to  plaintiff's  apartment  on  State  street;  that  she 
was  asked  whether  she  could  identify  either  one  of  them  as 
being  the  can  who  drove  the  car  that  hit  her,  and  that  she 
did  not  so  identify  either  of  them* 

Joseph  Ryan,  a  police  officer  of  the  Chicago  Park 
District,  called  as  a  witness  on  behalf  of  defendants,  testi- 
fied that  on  the  morning  in  question  while  he  was  standing 
talking  to  Officer  Connelly  they  were  attracted  by  plaintiff's 
screaming  and  crying  on  the  southeast  corner;  that  when  they 
approached  her  she  was  hysterical  and  told  them  that  she  had 
been  hit  and  knocked  down  by  a  car  across  the  street  which 
backed  into  her  as  she  was  getting  on  a  bus,  and  that  the  bus 
driver  had  told  her  the  number  of  the  car  and  told  her  to 
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report  it  to  the  police  officer  on  the  comer,  and  that  she 
said  the  number  of  the  car  was  2317;  that  she  was  asked 
whether  it  was  a  dealer's  license  because  he  remembered  he 
had  a  record  of  checking  a  car  across  the  street  bearing 
that  number  on  a  dealer's  license,  and  she  said  no;  that 
the  two  officers  then  took  her  across  the  street  and  showed 
her  the  car  to  which  they  referred,  and  she  said  that  was 
not  the  car;  that  they  then  checked  the  car  and  found  it 
was  owned  by  the  Avenue  lotor  Sales;  that  they  offered  to 
take  plaintiff  to  a  doctor  or  hospital  but  she  refused  to  go, 
saying  that  she  lived  on  State  street  and  would  go  home  and 
take  care  of  herself;  that  plaintiff  rolled  her  stockings  down 
to  shov,  them  her  injuries  but  they  did  not  notice  any  marks  on 
her  legs;  and  that  she  then  took  a  cab  and  drove  away.  Officer 
Connelly  corroborated  Ryan's  testimony. 

On  rebuttal  plaintiff  testified  positively  that  the 
man  who  v/as  driving  the  car  that  she  said  struck  her  was  the 
defendant  Hi  Kaplan*  and  admitted  that  shortly  after  the 
alleged  accident  happened  the  officers  brought  to  her  apart- 
ment a  man  who  "resembled  Llr,  Kaplan";  that  she  was  asked 
if  she  could  identify  him  or  the  other  man  with  him  as  the 
driver  of  the  car,  and  that  she  told  him  that  the  driver  in 
question  resembled  Mr.  Kaplan  but  she  wasn't  certain. 

The  utter  irreconcilability  of  the  evidence  is  best 
indicated  by  the  court's  observation  at  the  conclusion  of 
the  evidence,  as  follows:   "Gentlemen,  this  case  reeks  with 
perjury.  There  has  been  wilful  and  wanton  and  gross  perjury 
committed  on  that  stand  by  either  the  plaintiff  in  this  case 
or  Mr,  Kaplan.  I  don't  know  which  of  the  two  is  lying.  One 
of  them  is  lying  deliberately,  I  trust  that  whoever  5s 
committing  the  perjury—  I  trust  that  future  developments 
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disclose  which  is  the  guilty  one.  I  don't  know,  but  it 
stinks,  " 

It  appears  from  the  evidence  that  license  Ho,  2317 
for  the  same  year  had  been  issued  to  one  Loach  for  a  private 
automobile,  and  that  fact  evidently  produced  confusion  as  to 
whether  plaintiff  had  been  struck,  if  at  all,  by  ?To,  2317  or 
2317A,  which  latter  was  a  dealer's  license* 

After  verdict  and  in  support  of  their  motion  for  a  new 
trial,  defendants  presented  the  affidavits  of  Archie  Vanier, 
.  the  bus  driver,  John  S.  McCracken,  an  attorney  of  Davenport, 
Iowa,  and  of  defendants'  counsel,  which  set  forth  in  sub- 
stance that  after  plaintiff  had  testified  on  the  first  trial 
he  (defendants1  counsel)  called  the  bus  driver  at  the  tele- 
phone number  given  in  the  report  of  the  Accident  Prevention 
Division  of  the  Chicago  Police  Department;  that  Vanier  re- 
called the  accident  and  stated  that  he  wrs  not  required  to 
make  a  report  until  requested  to  do  so  because  no  one  was 
injured;  also  that  no  one  on  behalf  of  the  plaintiff  had  been 
in  toueh  with  him  and  that  he  had  not  been  subpoenaed.  The 
substance  of  this  affidavit  tended  to  rebut  the  statement  of 
plaintiff's  counsel  at  the  first  trial  that  the  driver  of  the 
bus  which  she  was  attempting  to  board  at  the  tine  of  the 
alleged  accident,  would  testify  that  he  saw  thr  car  strike 
her  and  that  he  gave  her  the  number  of  the  car. 

It  appears  that  in  Ms  argument  to  the  jury  plain- 
tiff's counsel  referred  to  one  of  his  professional  witnesses 
as  a  "man  who  does  the  industrial  surgery  for  the  ock  Island 
Railroad,  and  associate  physician  for  two  insurance  companies," 

and  stated  "so  that  I  would  not  be  criticized  as  to  the  type 
of  doctor  I  bring  forth,  I  went  into  defendants'  field  to 
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find  a  aan  who  would  make  a  true  examination  and  come  in  here 
and  tell  you  what  he  found."  Defendants1  counsel  objected  to 
the  remarks  and  asked  that  a  juror  be  withdrawn  and  that  the 
court  declare  a  mistrial  of  the  cause,  but  the  court  merely 
instructed  the  jury  to  disregard  the  statement  as  improper. 

think  these  remarks  in  themselves  were  sufficient  to  reverse 
the  judgment.  As  stated  in  r&gjrj>ej^  v_._J^ockwood  &  Strickland  Co.f 
147  111.  App.  33:  "Many  cases  have  been  reversed  for  just  such 
offense  by  counsel.  ***  There  can  be  nothing  more  prejudicial 
to  a  defendant  in  a  personal  injury  case  **#  than  to  have  the 
jury  told  that  if  it  will  render  a  verdict  in  the  case  for  the 
unfortunate  plaintiff  the  defendant  present,  who  is  apparently 
making  the  defense,  will  not  have  to  pay  it  but  it  will  be  paid 
by  an  absent  real  defendant,  a  foreign  corporation.  And  counsel 
nee^   not  tell  the  jurors  all  that,  for  a  suggestive  remark  is 
sufficient.  Human  nature,  even  in  the  jury  box,  is  such  that  a 
multitude  of  instructions  cannot  cure  the  harm  done."  Voltaren 

x*,,$mmm  129  m*  app.  182,  $&££mmjuJ&&a*  282  m.^5^ 

and  Clark.  vv  Hasseljiuist^  304  111.  app.  41,  are  to  the  same  ef- 
fect. In  this  case  the  plain  inference  was  that  since  defendants 
were  in  the  automobile  business  and  not  a  railroad,  "going  into 
the  defendants'  field"  must  mean  the  insurance  business,  and  that 
an  insurance  company  was  defending  the  suit. 

After  a  careful  examination  of  the  record  we  are  satisfied 
that  defendants  did  not  have  a  fair  trial,  and  since  the  cause 
is  likely  to  be  retried  we  refrain  from  commenting  extensively 
on  the  evidence;  nor  do  ,c  think  it  necessary  to  discuss  the 
other  points  raised. 

»„*   +*,  Accordi?£l7  the  judgment  of  the  Superior  court  is  reversed 
and  the  cause  is  remanded  for  a  new  trial* 

JTTDG^NT  REVERSED  AND  C4USE 
REMAHDED  FOR  A  NEW  TRIAL. 

Scanlan  and  Sullivan,  JJ.,  concur. 
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PETRONELLA  DARASKA,  ) 

Appellee,     ) 


v. 


)   APPEAL  FROM  CIRCUIT  COURT, 


ANSA  DAUKSHA,  ]  COOK  COUNTY.   />  \ 

Appellant.     )  V 

MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OP  THE  COURT. 

The  Plaintiff,  Petronella  Daraska,  brought  suit  in  tort 
against  Adam  and  Anna  Dauksha  for  damages  resulting  from  an 
alleged  assault  on  plaintiff  by  Anna  Dauksha.  Adam  Dauksha 
was  subsequently  dismissed  from  the  proceeding  and  the  cause 
went  to  trial  against  the  remaining  defendant.  The  court 
found  for  plaintiff  and  entered  judgment  in  the  sum  ©f 
$2000.00  and  costs,  from  which  defendant  appeals. 

The  parties  had  known  each  other  for  about  20  years, 
Anna  Dauksha  was  formerly  married  to  George  Daraska,  plain- 
tiff's husband,  and  together  they  had  operated  a  rooming  house 
from  1914  to  1919.  Adam  Dauksha  was  one  of  their  roomers.  In 
1919  defendant  deserted  her  husband  and  their  two  children  and 
subsequently  in  1924  she  married  Adam  Dauksha.  Two  years 
later  plaintiff  married  defendant's  former  husband,  George 
Daraska,  and  raised  defendant's  two  children. 

At  the  time  of  the  alleged  assault  the  Daukshas  operated 
a  tavern  at  3238  South  Halsted  street,  where  George  Daraska  was 
an  habitue",  contrary  to  the  wishes  of  his  wife,  Petronella.  She 
was  evidently  incensed  because  her  husband  paid  too  much  atten- 
tion to  his  former  wife  and  spent  a  large  part  of  his  earnings 
in  her  tavern,  shortly  after  noon  on  September  21,  1940  she 
went  to  the  tavern  to  get  her  husband.  An  altercation  ensued 
between  plaintiff  and  defendant  and  ten  minutes  later  plain- 
tiff was  found  in  an  unconscious  condition,  lying  face  down 
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on  the  sidewalk  in  front  of  the  tavern,  with  some  of  her 
hair  pulled  out,  her  right  eye  discolored  and  bulging,  her 
clothing  soiled  and  her  body  dirty  to  the  hips.  From  X-rays 
taten  at  the  hospital  and  other  symptoms,  her  injury  was 
diagnosed  as  a  fractured  skull* 

The  principal  question  presented  is  whether  defendant 
committed  the  assault  which  caused  the  injuries*  The  evi- 
dence is  irreconcilable  on  this  phase  of  the  ease.  Plaintiff 
testified  that  when  she  entered  the  tavern  her  husband  was 
sitting  at  the  bar;  that  after  reprimanding  him  for  being 
there  and  telling  him  to  go  home,  he  left  the  tavern;  that 
when  Anna  Dauksha,  who  had  evidently  overheard  the  conver- 
sation between  plaintiff  and  her  husband,  came  from  the 
kitchen  with  a  big  push-broom  used  for  sweeping  floors 
Plaintiff  addressed  her  as  follows:  "ITow,  can  you  keep  my 
husband,  he  gets  drunk  and  come  home,  no  pay  and  we  got 
argument  all  the  time  together  with  etch  other,  about  eleven 
years  when  he  go  there",  that  Anna  Dauksha  said  nothing  but 
came  directly  to  the  plaintiff  and  hit  her  on  the  head  with 
the  brush,  whereupon  plaintiff  fell  to  the  floor;  that  her 
last  memory  until  she  regained  consciousness  at  the  hospital. 
three  days  later,  was  an  attempt  to  reach  for  her  glasses. 
Defendant  presents  an  entirely  different  version  of 
the  occurrence.  She  testified  that  plaintiff,  speaking  in 
Lithuanian,  made  deprecatory  remarks  as  to  defendant's 
character,  and  continuing  to  speak  in  Lithuanian,  ordered 
her  husband  to  go  home,  whereupon  he  replied;  ••  l.hy  don't  you 
go  home  and  stay  home?  There  is  your  place  at  home,"  and 
that  he  left  the  tavern  immediately;  that  defendant  came  from 
the  kitchen  and  told  plaintiff  not  to  make  any  noise  ©r 
trouble,  whereupon  plaintiff  approached  defendant  and  tried 
to  slap  her  with  a  hand  bag,  but  when  defendant  warded  off 
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the  blow  with  her  hands,  fli intiff  threw  the  bag  away;  that 
defendant  just  touched  the  plaintiff's  hands  and  pushed  her 
away  and  told  her  to  get  out;  that  defendant  had  a  broom  but 
threw  it  away  when  the  argument  started;  that  plaintiff  was 
standing  about  12  feet  from  an  open  door  leading  into  the 
tavern  and  backed  out  of  the  room  through  the  screen  door, 
which  was  covered  by  a  cloth,  and  disappeared*  Immediately 
thereafter  she  was  found  lying  on  the  sidewalk  in  front  of 
the  door,  face  down  and  in  the  condition  heretofore  described* 

The  only  plausible  explanation  of  the  condition  in 
which  plaintiff  was  found  after  she  is  alleged  to  have  backed 
out  of  the  tavern  through  the  screen-doored  entrance,  is  that 
she  was  assaulted  in  the  tavern  and  dragged  out  by  the  hair  to 
the  sidewalk  and  allowed  to  remain  there.  Although  two  or 
three  of  defendant's  witnesses  knew  she  was  lying  outside  the 
tavern,  they  evinced  no  desire  to  assist  her,  This  circum- 
stance, so  fraught  with  suspicion  and  s©  contrary  to  the 
natural  reaction  of  human  beings  in  like  circumstances,  led 
the  trial  judge  to  conclude  that  they  were  not  telling  the 
truth  as  to  the  assault*  The  suggestion  by  defendant  that 
plaintiff  may  have  been  assaulted  after  she  left  the  tavern 
by  some  unknown  person  is  fantastic,  It  was  broad  daylight* 
and  there  is  nothing  whatever  to  support  this  conjecture.  Nor 
does  the  theory  that  she  fell  and  was  injured  while  backing 
out  of  the  door  harmonize  with  the  facts,  3he  was  found  lying 
face  downwards,  with  a  frontal  fracture  of  the  skull,  and  some 
of  her  hair  lying  beside  her.  Her  right  e^re  was  discolored 
and  bulging,  her  clothing  soiled  and  her  body  dirty  to  the 
hips.  A  backward  fall  would  not  be  likely  to  cause  a  frontal 
skull  fracture,  and  plaintiff's  general  disheveled  condition 
could  not  have  resulted  from  a  single  fall.  In  any  event* 
the  trial  judge  who  heard  the  witnesses  was  in  a  better 
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position  than  are  we  to  pass  upon  the  credibility  of  the  wit- 
nesses and  to  ascertain  the  facts,  and  we  would  not  be  justi- 
fied on  the  record  presented  in  holding  that  the  finding  and 
judgment  were  contrary  to  the  manifest  weight  of  the  evidence. 

One  of  the  defenses  interposed  is  that  plaintiff  did 
not  file  a  replication  denying  the  allegations  of  the  amend- 
ment to  the  answer  that  defendant  acted  in  self-defense  and 
used  only  such  force  as  was  reasonably  necessary  to  eject 
plaintiff  from  defendant's  place  of  business,-  and  that  such 
allegations  should  be  held  to  have  been  admitted  and  judg- 
ment entered  for  defendant.  The  record  discloses  that  defend- 
ant's answer  consisted  of  two  pleas,  the  general  issue  and  a 
special  plea  of  self-defense.  Despite  the  fact  that  no  re- 
plication was  filed,  defendant  went  to  trial  upon  the  issues 
as  made  up  by  the  pleadings  and  presented  her  entire  case,  in- 
cluding the  plea  of  self-defense.  Under  the  circumstances 
the  requirement  of  filing  a  replication  was  waived.  Illinois 
Ste^LCo^^v,, ilovajsu.  184  111.  $oi;  Hotusas  v«,,Acme  Burial  Ass'n. 
319  HI.  App.  106;  Cairo  Lumber  ;.o..  v^^ajenberger^  313  111.  App. 
1;  &h°3^3L^Cgw^si^rs„o?_  Lincoln  Park^  264  111.  App.  409. 
Moreover,  the  record  discloses  no  justification  for  the  assault, 
if  the  assault  was  committed.  Defendant's  own  testimony  shows 
that  plaintiff  did  not  lay  her  hands  on  defendant,  nor  did  the 
opprobrious  epithets  in  which  plaintiff  is  alleged  to  have  in- 
dulged in  Lithuanian  justify  the  assault.  Mere  words,  no 
matter  how  abusive,  cannot  justify  an  assault.  Jorgenfre^ 
v.  Gehroeder,  75  m,  397^ 

The  remaining  ground  for  reversal  is  that  the  judgment 
was  excessive.  The  record  contains  X-ray  pictures  which  two 
reputable  physicians  analysed  as  revealing  a  fracture  of  the 
skull  extending  from  the  ethmoid  region  of  the  skull  and 
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running  into  the  parietal  bone  on  the  right  side.  Dr.  Vaughn, 
the  attending  physician,  stated  that  further  evidence  of  the 
skull  fracture  was  shown  by  the  swelling,  bulging  and  dis- 
coloration of  the  right  eye,  plu3  plaintiff's  unconsciousness 
for  three  days.  Dr.  Greenspahn  also  testified  that  the  X-rays 
indicated  a  definite  fracture  line  and  that  unconsciousness 
for  three  days  would  indicate  that  there  had  been  an  involve- 
ment of  the  brain.  Another  expert  witness,  Dr.  albert  C.  Field, 
was  of  opinion  that  the  line  in  question  shown  in  the  X-rays  did 
not  disclose  a  fracture  and  stated  that  when  examined  under  a 
magnifying  glass  it  indicated  a  receptacle  for  blood  vessels, 
and  he  believed  that  it  vrould  be  impossible  -co  create  a  skull 
fracture  by  striking  one  with  a  broom.  However,  if  plaintiff 
was  struck  with  the  v/ooden  portion  of  the  broom,  any  layman 
might  well  conclude,  as  did  tw©  of  the  three  medical  experts, 
that  such  a  blow  could  produce  a  fracture.  The  trial  judge, 
listening  to  the  testimony  of  all  the  experts  and  having  had 
the  benefit  of  their  explanation  of  the  X-ray  pictures  in  evi- 
dence, concluded  that  plaintiff  sustained  a  skull  fracture* 
Since  we  think  that  finding  is  sustained  by  the  record,  the  sum 
of  $2000.00  is  not  excessive.  Plaintiff  was  an  industrious 
person  who  had  worked  steadily  for  19  years  and  earned  an 
average  ©f  $30.00  a  week,  besides  attending  to  the  household, 
and  had  been  in  good  health  before  the  assault.  3he  lost 
approximately  *600.00  in  salary,  was  confined  to  the  hospital 
for  three  weeks  and  had  medical  attention  for  five  months,  to 
say  nothing  of  the  pain  and  suffering  that  must  have  resulted 

from  so  serious  an  injury, 

m*   4.u  The  case  Y;as  fair3-~/  tried,  ana  after  a  careful  reading 
Of  the  record  we  have  reached  the  conclusion  that  the  finding 
ana  juagment  are  sustained  by  the  evidence  and  that  the  judg- 
ment for  ^2000,00  should  therefore  be  affirmed.  It  is  so 
ordered.  JUDGMENT  AFFIRMED. 

Scanlan  and  Sullivan,  JJ.,  concur. 
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APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


43293 

RELACO  ROSIN  PRODUCTS,  INC., 
a  corporation, 

Appellee, 

v. 

NATIONAL  CASEIN  COMPANY, 
a  corporation, 

Appellant. 

M,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  action  to  recover  a  judgment  against  National  Casein 
Company,  a  corporation,  and  Louis  T.  Cook  for  certain  merchan- 
dise sold  by  plaintiff.  Plaintiff  dismissed  the  cause  as  to 
Cook.  A  Jury  returned  a  verdict  finding  the  issues  for  plain- 
tiff and  against  defendant,  National  Casein  Company,  and 
assessing  plaintiff's  damages  at  $5,565,89.  Defendant  appeals 
from  a  judgment  entered  upon  the  verdict. 

This  was  the  second  trial  of  this  case.  Upon  the  first 
trial,  the  court,  upon  motion  of  the  defendants,  directed  the 
jury  to  return  a  verdict  for  themj  the  plaintiff  appealed  from 
the  judgment  entered  upon  the  verdict  (Relaco .  Msln^roducts^COj^ 
lr^_yj^M^J^^i^OM^&Go^   321  111.  App.  159,  Abstract  Opinion), 
and  we  reversed  the  judgment  and  remanded  the  cause  for  a  new 
trial.  In  considering  the  instant  appeal  we  found  it  helpful 
to  refer  to  the  opinion  we  filed  upon  the  first  appeal,  wherein 

we  said: 

'•Plaintiff  strenuously  contends  that  It  made  out  a  pj&m& 
facie  case  against  both  defendants  and  that  the  trial  court  erred 

in  directing  the  verdiet. 

"Plaintiff  is  a  Florida  corporation  with  its  principal 
place  of  business  at  Jacksonville,  Florida.  It  processes  and 
manufactures  rosin,  rosin  size,  and  other  derivatives  of  rosin. 
Defendant  company  has  its  principal  place  of  business  at  Chicago. 
It  makes  casein,  a  milk  product,  which,  like  rosin  size,  is  used 
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in  the  manufacture  of  paper.  Defendant  Cook  is  president  of 
defendant  company.  John  0,  Lewis  is  president  of  plaintiff 
company.  On  August  17,  1936,  a  contract  was  executed  between 
plaintiff  and  defendant  company,  which  provides  that  plaintiff 
has  the  facilities  for  manufacturing  large  quantities  of 
rosin  size,  that  defendant  company  was  in  a  position  to  market 
that  product,  and  it  was  mutually  agreed  that  defendant  company 
would  purchase  from  plaintiff  all  of  the  rosin  size  for  which 
it  had  a  market,  and  plaintiff  would  sell  the  same  to  defendant 
company  for  a  period  of  five  years,  subject  to  certain  can- 
cellation provisions.  The  contract  also  provides  that  rosin 
size  delivered  should  bse  invoiced  by  plaintiff  to  defendant 
company  on  a  sight  draft  basis  on  the  day  of  shipment,  on  a 
net  cash  basis  f»  o#  b#  Jacksonville,  Florida.  There  is  evi- 
dence tending  to  show  that  defendants  desired  to  become,  in 
effect,  brokers  for  plaintiff's  product,  but  that  they  did  not 
wish  by  so  doing  to  jeopardize  their  own  business,  which  was 
similar  to  plaintiff's  in  that  the  products  of  both  companies 
were  used  in  the  manufacture  of  paperj  that  defendant  Cook  felt 
that  it  would  be  harmful  to  defendants'  business  if  it  became 
known  that  defendant  company  was  selling  plaintiff's  product  in 
competition  with  firms  which  were  selling  defendant  company^ 
casein,  and  for  that  reason  defendants  desired  to  continue  the 
said  contract  but  to  have  the  product  sold  to  defendant  corpora- 
tion by  plaintiff  handled  through  a  separate  corporation,  which 
should  operate  as  an  agency  for  them;  that  in  order  to  accomplish 
their  object,  defendants  intended  to  have  the  mills  to  whom  de- 
fendants were  selling  plaintiff's  rosin  size  believe  that  they 
were  obtaining  the  rosin  size  from  the  produces;  and  shipper, 
and  that  in  furtherance  of  this  purpose  defendant  Cook  organized 
a  new  corporation,  which  was  called  the  Southern  Chemical 
Corporation,  which  name  was  intended  to  indicate  that  it  was  a 
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southern  company,  because  rosin  was  obtained  from  the  south, 
and  defendants  arranged  for  shipments  to  be  made  by  plaintiff 
in  the  name  of  Southern  Chemical  Corporation  and  for  plaintiff 
to  accept  the  return  of  empty  drums  at  Jacksonville,  because 
defendants  thought  that  it  might  be  detrimental  to  their  purpose 
if  it  became  known  to  the  customers  that  Southern  Chemical  Cor- 
poration did  not  have  a  plant  in  the  south;  that  that  corporation 
did  not  have  any  plant  anywhere  but  was  merer/  a  one  man  agency 
located  at  Mt.  Vernon,  New  York,  where  the  corporation  was  or- 
ganized; that  defendant  Cook  made  E«  Y.  BurcldiaiLter  pre sident 
of  the  Southern  Chemical  Corporation  and  sent  him  money  to  open 
an  account  for  that  corporation  in  a  Ht«  Vernon  bank  and  directed 
him  to  sign  checks  as  president  of  the  Southern  Chemical  Cor- 
poration; that  plaintiff  was  ordered  by  defendants  to  make  all 
shipments  in  the  name  of  Southern  Chemical  Corporation  of  Hew 
York  as  consignor;  that  all  of  the  goods  so  shipped  by  plaintiff 
were  paid  for  save  the  shipments  for  which  suit  is  brought,  The 
evidence  of  plaintiff  also  tends  to  show  that  Burckhalter,  on 
September  2,  1937*  wrote  to  Cook,  advising  him  that  he  had  found 
a  new  rosin  size  connection  whose  product  was  cheaper  than 
plaintiff's  product  and  he  suggested  transferring  their  rosin 
size  business  to  the  other  company  -..-hen  it  would  be  ready  for 
operation;  that  defendant  company,  by  Cook,  in  a  letter  dated 
September  4,  1937,  practically  endorsed  Burakhalter's  plan  of 
transferring  the  business  to  another  company;  that  Burckhalter, 
on  September  7,  1937,  wrote  Cook  a  letter  in  7/hich  he  stated, 
inter  alja,;  'However,  I  think  it  advisable  to  give  him  [the 
president  of  plaintiff  corporation]  the  necessary  support  until 
we  are  able  to  transfer  shipments  to  Goodyear  Yellow  Pine  as  we 
have  contracts  and  commitments  ahead  which  we  must  fill  pending 
our  transfer  of  shipments  to  Plcayne,  Miss.  Confidentially, 
you  need  have  no  fear  of  I»ewls  carrying  on  a  Size  business 
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without  us.  He  hasn't  got  what  it  takes.'  The  evidence  also 
tends  to  show  that  Cook  controlled  the  defendant  company  and 
the  Southern  Chemical  Corporation.  If  it  were  necessary,  we 
iaight  state  other  facts  and  circumstances  shown  by  the  record 
that  tend  to  support  plaintiff's  theory  «C  fact.  «  *  *  in  this 
connection  it  must  be  borne  in  mind  that  agency,  like  any 
other  fact,  may  be  shown  by  direct  or  circumstantial  evidence. 
•The  agency  may  be  established  and  its  nature  and  extent  shown 
by  parol  evidence,  whether  it  be  direct  or  circumstantial.  If 
there  be  doubt  about  the  extent  of  the  agency  and  the  authority 
of  the  agent  to  bind  the  principal,  reference  may  be  had  to  the 
situations  of  the  parties  and  the  property,  acts  of  the  parties, 
and  other  circumstances  germane  to  the  question.  In  other  eases 
it  is  held,  where  the  evidence  shows  one  acting  for  another  under 
circumstances  implying  a  knowledge  on  the  part  of  the  supposed 
principal  of  such  acts,  a  M^m  fac^e  case  of  agency  is  estab- 
lished. Doan^  Duncan,  1?   111,  l72j  Bne&fe^  ft**  mm  M_ 

Mb.  imwM.  mtmnA  %■  y«  m*m*  ^  id.  417.  t    iuto^^v^ 

M^Sl§AJ:ssociate3,  360  111.  273,  20j,  284.) 

"The  theory  of  plaintiff  was  that  defendant  company  was 
liable  under  the  contract  of  .  ugust  17,  1936,  and  that  defendant 
Cook  was  liable  in  the  alternative;  that  defendants  used  the 
Southern  Chemical  Corporation  as  a  dummy  corporation  and  that 
that  corporation  and  Burckhalter,  its  president,  were  agents 
of  defendants,  under  the  contract,  in  the  matter  of  the  transac- 
tions with  plaintiff,  including  the  shipments  for  which  plaintiff 
sues.  It  was  the  theory  of  defendants  'chat  the  sales  of  mer- 
chandise for  which  this  suit  was  brought  were  made  by  the  plain- 
tiff to  the  southern  Chemical  Corporation  and  not  to  either  e£ 
the  defendants,  and  that  the  defendants  did  not  have  any  connec- 
tion, directly  or  indirectly,  with  such  purchases  by   the  Southern 
Chemical  Corporation  from  the  plaintiff;  that  'the  plaintiff 
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f ailed  to  make  out  a  prima  facie  case  against  the  defendants 

so  that  a  directed  verdict  was  a  necessary  consequence.1 

»'"A  motion  to  instruct  the  jury  to  find  for  the 
defendant  is  in  the  nature  of  a  demurrer  to  the  evidence, 
and  the  rule  is  that  the  evidence  so  demurred  to,  in  its 
aspect  most  favorable  to  the  plaintiff,  together  with  all 
reasonable  inferences  arising  therefrom,  must  be  taken  most 
strongly  in  favor  of  the  plaintiff.  The  evidence  is  not 
weighed,  and  all  contradictory  evidence  or  explanatory  cir- 
cumstances must  be  rejected.  The  question  presented  on  such 
motion  is  i .he the r  there  is  any  evidence  fairly  tending  to 
prove  the  plaintiff's  declaration.  In  reviewing  the  action 
of  the  court  of  which  complaint  is  made  we  do  not  weigh  the 
evidence,  -  we  can  look  only  at  that  which  is  favorable  to 
appellant,  yeas  v.  Yess.  2^5  111.  414$  McCune  v.  Reynolds. 
283  id,  188;  j&JSLjkJSttlb  273  id.  489, »  (aMer_vJu.2rou^ 
31?  Ill,  293,  296,  297.)'  (Hahan  v.  Hicliardsonf  284  111.  App. 
493,  495.  See,  also,  V/olever  v.  Curtis s  Candy  Co.,  293  111. 
App.  586,  597.) 

"After  a  careful  consideration  of  the  evidence,  viewed 
in  the  ULgtat  of  the  foregoing  principles  of  law,  vs  have  reached 
the  conclusion  that  there  is  undoubtedly  evidence  sufficient  to 
make  out  a  prima  facie  case  for  plaintiff  against  defendants. 
In  our  judgment  it  would  amount  to  a  miscarriage  of  justice 
to  permit  the  instant  judgment  to  stand." 

It  is  clear  that  tills  case,  upon  the  second  trial,  was 
well  tried,  as  there  is  an  absence  of  certain  errors  that  are 
usually  assigned  in  cases  like  the  instant  one.  In  support 
of  its  appeal,  defendant  raises  only  two  points:  (1)  The 
court  erred  in  overruling  defendant's  motion  for  a  directed 
verdict  at  the  close  of  all  the  evidence,  and  in  overruling 
defendant's  motion  for  a  judgment  notwithstanding  the  verdict; 
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and  (2)  the  court  erred  in  overruling  defendant's  motion  for 
a  ne\;   trial.  Upon  the  oral  argument  counsel  for  defendant 
conceded  that  defendant's  main  reliance  is  upon  point  (2), 
that  is  based  upon  the  contention  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence,  and  counsel  further  con- 
ceded that  the  determination  of  this  appeal  turns  upon  pure 
questions  of  fact.  Wt  may  say,  however,  as  to  point  (1),  that 
as  the  evidence  submitted  by  plaintiff  upon  the  instant  trial 
is  as  strong,  if  not  stronger,  than  it  was  upon  the  first  trial, 
there  is  no  good  reason  why  we  should  not  adhere  to  the  con- 
clusion we  reached  in  our  former  opinion  that  plaintiff  made 
out  a  prima  facie  case.  Moreover,  upon  the  Instant  appeal 
the  trial  court  in  passing  upon  defendant's  motion  for  a 
directed  verdict  at  the  close  of  all  the  evidence  and  in  passing 
upon  defendant's  motion  for  judgment  notwithstanding  the  verdict 
had  to  consider  any  evidence,  introduced  by  defendant  that  might 
be  favorable  to  plaintiff,  (See  jjeglp  v.  fftffttflf  fr»r»ylcft  Sm^ 
381  111.  3C0,  311.)  That  some  of  that  evidence  tends  to  support 
plaintiff's  case  cannot  be  reasonably  disputed,  and  in  passing 
upon  defendant's  point  (2)  we  must  consider  that  evidence* 
Upon  this  appeal  each  of  the  parties  adhered  to  the 
theory  advanced  upon  the  first  trial.  Our  former  opinion  states 
these  theories.  That  certain  evidence  introduced  by  defendant 
tends  to  rebut  plaintiff's  theory  of  fact  may  be  conceded.  As 
we  read  the  record,  we  find  certain  mountain  peaks  in  the  evi- 
dence that  tend  strongly  to  support  plaintiff's  theory  that 
defendant  and  L,  T.  Cook  used  the  Southern  Chemical  Corporation 
as  a  dummy  corporation  and  that  it  and  Burckhalter,  its  presi- 
dent, were  agents  of  defendant  corporation  in  the  matter  of  the 
transactions  with  plaintiff.  The  jury  were  fully  warranted  in 
finding  that  L.  T.  Cook  controlled  defendant  corporation;  that 
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he  organized  and  controlled  the  Southern  Chemical  Corporation; 
that  he  Bade  Burckhalter  president  of  that  company;  himself 
secretary,  Ms  son  treasurer,  and  made  the  three  the  directors 
of  the  corporation.  The  jury  were  justified  In  giving  ,.reight 
to  the  evidence  that  showed  the  purpose  for  which  that  company 
was  organized.  In  our  foraer  opinion  we  stated  the  purpose, 
as  shown  by  plaintiffs  evidence.  The  flr.t  sale  of  rosin  size 
under  the  contract  was  an  order  of  ei,My  drums,  which  were 
shipped  directly  to  Albemarle  Paper  lianuftcturlng  Company  in 
accordance  with  directions  given  by  Burckhalter  in  a  letter  seat 
by  hi*  to  plaintiff  on  September  11,  1936,  m  which  Burckhalter 
said.  "The  consignor  should  be  as  elways  Southern  Chemical 
Corporation,"  and  plaintiff  was  directed  to  draw  a  draft  on 
defendant  through  the  ?irst  National  Bank  of  Chicago  In  payment 
of  the  order.  Plaintiff  drew  the  draft  as  directed  and  it  was 
Paid  by  defendant  on  September  15,  1936.  fc  Southem  chemlcal 
corporation  had  no  plant  nor  office  at  Jacksonville  and  In 
November,  1936,  plaintiff  was  advised  that  empty  drums  were 
being  returned  by  the  northern  mills  to  Jacksonville,  Florida, 
consigned  to  Southern  Chenical  Corporation,  and  directing  plain- 
tiff to  advise  the  railroad  to  turn  the  empty  drums  over  to 
Plaintiff  because,  otherwise,  the  customers  of  Southern  Chemical 
Corporation  might  learn  that  it  was  not  located  at  Jacksonville 
and  that  this  knowledge  would  be  very  detrimental.  ftu 
Burckhalter  was  injured  in  an  automobile  accident  about  March  11, 
1937,  and  was  confined  to  toe  hospital  and  his  home  for  several 
weeks,  defendant,  through  Cook,  at  once  took  charge  of  the  affairs 
of  the  southern  Chemical  Corporation.  At  the  tine  of  the  acci- 
dent two  shipments  of  rosin  size  were  in  the  course  of  delivery. 
a  draft  drawn  by  plaintiff  covering  one  of  the  shipments  was  not 
paid  when  presented  to  the  bank  of  southern  Chemical  Corporation 
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at  llount  Vernon,  New  York,  .-laintiff  then  made  a  demand  upon 
defendant  for  payment  and  was  informed  by  it  that  the  draft 
would  he  paid.  Defendant  advised  the  Mount  Vernon  bank  of 
Burckhalter' s  accident  and  that  it  had  directed  plaintiff  to 
put  the  draft  through  again,  end  authorized  the  bank  to  pay 
the  draft  and,  if  necessary,  to  communicate  with  defendant's 
bank  in  Chicago  and  to  charge  the  expenses  to  defendant  or 
the  Southern  Chemical  Corporation.  On  the  other  shipment, 
which  went  forward  on  March  29,  1937,  plaintiff,  at  the  request 
of  defendant,  drew  its  draft  upon  defendant,  and  it  was  paid* 
v.hen  Burckhalter  returned  to  work  defendant  advised  him  that 
plaintiff  could  draw  on  defendant  through  the  First  National 
Bank  of  Chicago  or  that  defendant  could  send  a  check  to  Southern 
Chemical  Corporation  to  meet  the  drafts  of  plaintiff.  On 
September  2,  1937,  Burckhalter  wrote  to  L,  T.  Cook  advising 
him  that  he  had  found  a  new  rosin  size  connection  that  had 
offered  to  supply  their  requirements  at  a  less  price  than  that 
charged  by  plaintiff;  also  advising  Cook  that  two  drafts,  in 
the  sum  of  $3,648.16,  were  due  plaintiff  on  September  9,  and 
requesting  that  Cook  take  care  of  the  payments  as  he  had  pre- 
viously done  and  that  he,  Burckhalter,  would  remit  promptly 
upon  collection  as  he  had  theretofore  done.  Defendant  replied 
on  September  4,  1937,  stating  that  they  were  short  of  money  and 
Inquiring  how  long  the  money  would  be  tied  up  should  they  meet 
the  drafts.  That  defendant  approved  of  Burckhalter 's  suggestion 
that  they  transfer  the  rosin  size  business  from  plaintiff  to 
another  company  is  shown  by  a  letter  written  by  the  National 
Casein  Company  by  Louis  T.  Cook,  011  September  4,  1937.  On 
September  7,  1937,  Burckhalter  sent  a  letter  on  the  stationery 
of  the  Southern  Chemical  Corporation  to  plaintiff,  which  reads 
in  part:   "I  have  written  Mr,  Cook  (and  upon  receipt  of  his 
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reply  -/ill  telegraph  or  phone  you  tomorrow)  asking  that  he 
accept  the  tv,o  drafts  due  on  sept.  9th  at  sight  for  payment 
through  Chicago.  In  this  connection,  if  Mr.  Cook  accepts 
the  draft  will  you  please  redraw  the  Mohawk  to  allow  for  the 
credit  which  we  have  sent  them,"  On  September  7»   1937* 
Burckhalter  wrote  L.  T,  Cook  a  letter  thanking  him  for  his 
letter  of  September  4  and  assuring  him  that  the  Liohawk  ship- 
ment of  August  3  would  be  paid  by  September  2?  and  that  the 
money  would  be  returned  to  defendant  by  that  time  if  defendant 
saw  fit  to  meet  the  draft.  In  the  same  letter  Burckhalter 
said:   "Inasmuch  as  Lewis  is  in  our  debt  because  ©f  faulty 
shipments  and  non-allowance  for  empty  drums  returned,  we  have 
the  alternative  of  repudiating  his  drafts  which  we  have  a 
perfect  right  to  do.  However,  I  think  it  advisable  to  give 
him  the  necessary  support  until  we  are  able  to  transfer  ship- 
ments to  Goodyear  Yellow  Fine  as  we  have  contracts  and  commit- 
ments  ahead  which  we  must  fill  pending  our  transfer  of  shipments 
to  Picayne,  Miss,  Confidentially,  you  need  have  no  fear  of 
Lewis  carrying  on  a  Size  business  without  us.  He  hasn't  got 
what  it  takes."  On  September  7>  1937,  plaintiff  advised 
defendant  by  telegram  that  two  certain  drafts  totaling  $2,571*85 
had  been  returned  unpaid  from  Southern  Chemical  Corporation,  De- 
fendant replied  to  this  telegram  by  letter  of  September  9*  1937$ 
advising  plaintiff  that  they  had  taken  the  matter  up  with 
Burckhalter  wh©  stated  that  a  check  had  been  sent  to  plaintiff 
on  one  draft  and  that  Burckhalter  would  take  up  with  plaintiff 
direct  the  matter  of  the  other  draft.   On  October  18,  1937* 
the  following  letter  was  sent  to  plaintiff: 

"Referring  to  your  telegram  of  October  13th,  our  tele- 
graphic reply  and  letter  of  October  13th  and  also  our  telephone 
conversation  of  today,  wish  to  advise  that  neither  the  writer 
nor  the  National  Casein  Company  ever  guaranteed  the  Southern 
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Chemical  Corporation's  account,  with  you,  nor  did  either  the 
National  Casein  Company  nor  the  writer  request  you  to  extend 
credit  to  the  Southern  Chemical  Corporation  for  its  purchases* 

"We  were  of  the  opinion  that  all  the  business  which  you 
did  was  si^ht  draft,  bill  of  lading  attached  with  the  Southern 
Chemical  Corporation.  At  no  time  were  we  advised  of  any 
change  in  this  method  of  billing* 

"We  desire  to  give  you  notice  that  the  National  Casein 

Company,  or  the  writer,  will  not  be  responsible  for  purchases 

made  by  anyone  other  than  the  national  Casein  Company. 

"(Signed)  national  Casein  Company 
"Louis  T.  Cook, 

'■'President. " 

The  jury  had  a  right  to  view  this  letter  in  the  light 
of  the  fact  that  before  it  was  written  Cook  and  Burckhalter 
had  been  scheming  to  buy  the  product  in  question  from  another 
company  at  a  price  less  than  they  were  paying  plaintiff  and 
that  they  were  keeping  plaintiff  in  the  dark  as  to  their  pur- 
pose until  they  were  sure  that  they  would  be  able  to  obtain 
the  merchandise  from  the  other  company.  As  to  the  alleged 
change  in  the  method  of  billing  that  defendant  refers  to  in 
the  above  letter,  Lewis  testified  that  the  change  was  made  at 
the  instance  of  Cook  and  Burckhalter.  He  further  testified 
that  upon  several  occasions  after  the  receipt  of  the  letter 
of  October  18,  1937,  he  talked  with  Cook  about  the  matter 
and  that  the  latter  told  him  to  try  to  collect  the  account 
from  the  Southern  Chemical  Corporation,  to  keep  dunning  them 
because  it  had  money  coming  in  from  a  contract  between  the 
Goodyear  Yellow  Pine  and  the  U0  S.  Gypsum  Company  and  that 
it  should  have  enough  money  from  that  other  contract  to  pay 
off  plaintiff's  account;  that  Cook  further  stated  that  he  felt 
that  the  account  would  be  straightened  out  through  moneys  coming 
in,  but  that  if  it  was  not  paid  in  full  he  would  take  care  of 
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the account  in  Chicago.  The  total  amount  that  vras  not  paid 
plaintiff  was  $5,565.89,  There  is  no  dispute  as  to  the  amount* 
The  3ury  and  the  trial  court  believed  plaintiff »s  theory  of 
fact  and  disbelieved  the  defense  interposed  to  the  claim. 

Defendant  contends  that  the  contract  of  August  17,  1936, 
contained  a  provision  that  the  defendant  might  assign  the  con- 
tract to  any  active  and  solvent  corporation  in  which  the  stock- 
holders of  defendant  would  hold  the  controlling  interests  that 
it  alleged  in  its  answer  that  the  interest  of  defendant  in  the 
contract  was  assigned  to  Southern  Chemical  Corporation  and 
that  that  company  was  solvent  at  the  time  defendant  assigned 
the  contract  to  it  on  October  IS,  1936,  and  that  the  stock- 
holders of  defendant  corporation  held  the  controlling  interest 
in  the  southern  Chemical  Corporation  at  the  time  of  the  assign- 
ment. This  belated  defense  is  an  afVrthought  and  the  jury 
would  have  been  full/  warranted  in  finding  that  the  alleged 
assignment  was  but  a  subterfuge  to  escape  responsibility.  The 
statement  made  in  defendant's  brief  that  plaintiff  in  its 
reply  failed  to  deny  the  allegations  in  defendant »s  answer  as 
to  the  alleged  assignment  is  entirely  unwarranted.  Plain- 
tiff, in  its  reply,  specifically  denied  that  the  interest  of 
defendant  in  the  said  contract  was  with  the  knowledge  and  con- 
sent of  plaintiff  assigned  to  Southern  Chemical  Corporation. 
Defendant  Introduced  no  written  assignment  in  evidence,  and 
it  is  significant  that  there  is  no  mention  in  the  entire 
correspondence  of  the  parties  as  to  the  alleged  assignment. 
If  there  had  been  in  fact  an  assignment  it  would  have  been 
the  duty  of  defendant  to  notify  plaintiff.  A  fortiori,  if 
defendant  had  made  a  bona  fide  assignment  on  October  18,  1936, 
why  did  it  long  thereafter  take  an  active  interest  and  partici- 
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pation  in  tlie  affairs  of  the  Southern  Chemical  Corporation? 
In  the  cc.se  of  Karkavlo^  f ,  l.f-flfrlst^  Tf  fr  ft,  f,  frm 
Co«»  263  111*  App.  1,  we  said  (p.  l£}|   "It  is  the  province 
of  the  jury  to  determine  the  credibility  of   witnesses  and 
the  weight  to  be  given  their  testimony.  They  may  test  the 
truth  and  weigh  the  evidence  by  their  knowledge  and  judgment 
derived  from  experience,  observation  and  ref lection,  •"here 
are  many  tilings  which  a  jury  observes  on  the  trial  in  such 
case  that  do  not  appear  from  the  printed  record  $  the  appear- 
anee  of  the  respective  witnesses,  their  manner  of  testifying 
and  a  great  many  other  circumstances.  They  are  in  a  much 

better  position  in  such  case  to  determine  the  truth  of  the 

- 
matter  in  controversy  than  a  court  of  review, '  fHf^fa  ft  fi»t 

v.  Dufte,  232  111.  <lpp.  277.)  In  mrich  v.  Forschner  Contract- 
.  *ns  Co..  supra  [312  111.  343],  the  court  said  (p.  3^8)  $  'One 
of  the  recognised  benefits  of  trial  by  jury  is  that  the  jury 
sees  and  hears  the  witnesses,  which  gives  them  superior  ad- 
vantage over  a  reviewing  court  in  determining  the  credibility 
of  the  witnesses  and  the  weight  and  credit  that  should  "be 
given  their  testimony.1" 

Defendant's  contention  that  the  verdict  of  the  jury  was 
against  the  manifest  weight  of  the  evidence  assumes  that  plain- 
tiff mado.  out  a  prima  facie  case.  In  People  v.  wanisehj  361 
111.  465,  463,  the  court  saids   "whatever  may  be  the  rule  in 
certain  othe r  jurisdictions,  we  firmly  adhaw  to  our  often- 
asserted  belief  that  it  is  the  province  of  the  jury,  alone, 
to  determine  the  weight  of  the  evidence  and  the  credibility 
of  witnesses.  If  it  were  not  so  there  would  be  little  use  for 
the  jury  system.  The  jury,  as  a  fact-finding  body,  is  of  such 
importance  that  an  abridgment  of  Its  functions  in  this  regard 
and  an  appropriation  of  them  by  the  judges  would  mean 
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the  forsaking  of  a  valued  tradition  in  our  system  of  juris- 
prudence. The  utmost  caution  should  be  exercised  not  only 
by  the  trial  courts  but  by  the  revievdng  courts  to  uphold  the 
sanctity  of  the  trial  by  jury."  All  believers  in  the  jury 
system  must  heartily  approve  this  statement  of  our  Supreme 
court.  But  we  are  not  obliged  to  rely  upon  the  rule  laid 
dorai  in  the  Hani sen  case  in  order  to  sustain  the  verdict  of 
the  jury  in  the  instant  case,  because,  after  a  careful  review 
of  the  evidence,  we  find  ourselves  in  accord  with  the  verdict 
of  the  jury. 

The  judgment  of  the  Municipal  Court  of  Chicago  should 
be  and  it  is  affirmed, 

JUDGMENT  AFFIBIJED, 

Friend,  P.  J,,  and  Sullivan,  J,,  concur* 


_ 
■ 

- 

4 


-.•*<. 


43404 


3/i*    A«ri«  OO 


ELIZABETH  MIRZA,  ) 

Appellee,     )  APPEAL  FROM  SUPERIOR  COURT, 

v»  )  COOK  COUNTY, 

SAM  MIRZA,  ) 

Appellant*    ) 

MR*  JUSTICE  SCAHLAN  DELIVERED  THE  OPIHIOTT  07  THE  COURT* 

Defendant,  Sam  Mirza,  appellant,  appeals  from  a 
decretal  judgment  entered  in  the  above  cause » 

Plaintiff,  Elisabeth  Mirza,  appellee,  filed  the 
following  "Complaint  in  Chancery:" 

"Plaintiff,  Elizabeth  Mirza,  complaining  of  the 
defendant,  Sam  Mirza,  respectfully  represents  unt©  the 
court  as  follows* 

"1,  That  she  is  the  owner  in  fee  simple  absolute 
of  the  real  estate  legally  described  as  follows?  [here 
follows  legal  description]  which  said  real  estate  is 
improved  with  a  brick  building  commonly  known  as  18X6 
Lincoln  Park  West,  Chicago,  Illinois. 

"2.  That  on  November  28th,  1941,  a  deeree  of 
divorce  was  entered  in  favor  of  Sam  Mirza,  and  against 
plaintiff,  Elizabeth  Mirza,  in  the  case  entitled  Sam  Mirza, 
vs.  Elizabeth  Hirza^  jfo*  41  S  3093*  Superior  Court  of  Cook 
County;  and  in  and  by  said  decree  it  was  provided  among 
other  things  that  the  bonds  of  matrimony  theretofore 
existing  between  the  plaintiff,  Sam  Mirza  and  the  defend- 
ant, Elizabeth  Mirza  be  dissolved,  pursuant  to  the  complaint 
of  the  plaintiff,  Sam  Mirza. 

*3«  That  the  complaint  in  said  proceeding  was  predi- 
cated upon  a  supposed  desertion  committed  by  the  defendant, 
llizabeth  Mirza  against  Sam  Mirza,  her  husband,  but  in 
truth,  and  in  fact,  it  was  the  defendant,  Sam  Mirza,  who 


u 


PA!        t*  P 


■:.'■; 


.:  . 


j 

,  .  ■  .■ 

.       .  (  Uf 

:1M  «sS   »*«!  '    »* 


-2- 

deserted  and  absented  himself  without  cause  from  plaintiff, 

Elizabeth  ;:irza,  for  more  than  a  period  of  one  year, 

"4.  That  Elizabeth  Mirza  had  a  proper  defense  to  the 
action  of  divorce  of  said  3am  Mirza,  and  had  a  counter-claim 
against  him  for  having  deserted  her  for  more  than  one  year 
without  cause,  but  not  being  properly  advised  of  her  rights 
and  for  the  sake  of  convenience  she  permitted  the  said  Sam 
Mirza  to  obtain  the  decree  aforementioned  rather  than 
prosecuting  her  counter-claim  and  obtaining  the  decree  for 
and  on  her  own  behalf, 

"5,  That  by  reason  of  the  entry  of  the  aforementioned 
decree,  the  said  Sam  Mirza  has  obtained  an  inchoate  dower 
Interest  against  the  real  estate  of  plaintiff  aforementioned 
and  described,  but  said  interest  was  obtained  through  fraud 
on  the  part  of  said  Sam  Mirza,  and  through  the  false  testimony 
adduced  by  him  at  the  divorce  proceeding  aforementioned, 
"WHEREFORE  plaintiff  prays  as  follows: 
"A,  That  a  decree  may  be  entered  by  this  Honorable 
Court  finding  that  the  aforementioned  divorce  decree  was  ob- 
tained by  the  said  Sam  Mirza  through  no  fault  of  the  said 
Elizabeth  Mirza,  and  that  said  real  estate  shall  be  free 
and  clear  of  the  inchoate  dower  interest  of  the  said  Sam 
Mirza, 

"B,  Or  in  the  alternative  that  the  court  shall  fix 
a  reasonable  value  for  the  interest  of  the  said  Sam  Mirza  in 
said  real  estate,  and  that  thereupon  said  real  estate  shall 
be  free  and  clear  of  the  interest  of  the  said  Sam  Mirza," 

Defendant  filed  the  following  answer  to  the  complaint t 

"1,  That  he  admits  the  allegations  set  forth  in 
paragraphs  1  and  2  of  said  complaint; 

"2,  That  the  divorce  mentioned  in  said  complaint 
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was  obtained  on  the  grounds  of  desertion;  that  said  decree 

has  never  been  reversed  or  set  aside  and  cannot  be  attacked 

in  a  proceeding  of  this  kind; 

"3.  That  the  defendant,  Sam  Hrza,  had  a  dower 
interest  in  said  real  estate  at  all  times  and  that  said 
dov/er  interest  vms  not  obtained  through  fraud,  but  was 
obtained  when  said  property  was  purchased  by  the  parties 
to  this  lawsuit  and  that  said  dower  was  not  obtained 
through  the  decree  of  court  in  the  divorce  matter; 

"4,  Further  answering  said  complaint,  the  defendant 
states  that  the  plaintiff  ought  not  have  the  relief  sought 
for  the  reason  that  it  fails  to  set  forth  a  good  and 
meritorious  cause  of  action  and  for  the  further  reason 
that  court  is  without  jurisdiction  to  give  the  relief 
sought  and  for  the  further  reason  that  there  are  not 
sufficient  facts  in  said  complaint  on  which  to  base 
a  decree, M 

The  following  decree  was  entered  in  the  cause: 

"This  matter  coming  on  to  be  heard  upon  the  complaint 
in  chancery  filed  by  Elizabeth  Mirza,  plaintiff  herein, 
wherein  she  alleges  that  through  mistake  or  fraud  the 
defendant,  Sam  Mirza,  acquired  an  inchoate  dower  interest 
in  the  following  described  real  estate:  [here  follows 
description  of  real  estate]  and  wherein  she  prayed  that 
the  court  decree  her  title  to  be  free  from  the  estate 
©r  interest  of  the  estate  of  Sam  Mirza  in  said  real 
estate, 

"And  it  appearing  to  the  court  that  the  defendant, 
Sam  Mirza,  has  been  served  personally  by  process  and  has 
appeared  before  the  court  through  his  appearance  and  answer 
by  his  attorney,  Joseph  Lustfield, 
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"And  it  further  appearing  to  the  court  that  the  parties 
hereto  have  met  before  the  court  in  an  effort  to  determine  the 
issues  in  a  pre-trial  conference  and  that  at  said  pre-trial  con- 
ference it  was  agreed  by  the  defendant  that  he  would  be  willing  to 
accept  the  value  of  his  inchoate  dower  in  settlement  of  this  pro- 
ceeding, and  at  said  pre-trial  conference  the  said  defendant 
further  agreed  that  his  interest  in  said  real  estate  from  an  actu« 
arial  point  of  view  amounted  to  $91.60  per  thousand  dollars  of 
value  of  ss&d  real  estate,  and  said  defendant  further  agreed  that 
he  would  be  willing  to  abide  by  the  valuation  set  by  the  appraisal 
committee  of  the  Chicago  Real  Estate  Board;  and  it  appeared  that 
plaintiff  by  her  attorney  stated  that  plaintiff  was  willing  to 
abandon  the  fraud  or  mistake  issues  in  her  proceeding,  and  was 
willing  to  make  the  appraisal  as  indicated  through  the  Chicago 
Real  Estate  Board, 

"And  it  further  appearing  that  said  appraisal  was  ordered 
by  said  plaintiff  and  that  the  Chicago  Real  Estate  Board  by  and 
through  its  Appraisal  Committee  appraised  said  real  estate  as 
having  a  value  of  $9,500.00,  which  said  appraisal  has  been 
offered  and  received  in  evidence  as  plaintiff's  Exhibit  !• 

"It  Is  Therefore  Ordered,  Adjudged  and  Decreed  by  the 
court  that  the  interest  of  the  said  Sam  Mirza  in  the  said  real 
estate  has  a  value  of  $670.30. 

"It  Is  Further  Ordered,  Adjudged  and  Decreed  by  the  court 
that  upon  the  payment  of  said  sum  of  $870.30  to  the  defendant 
Sam  Mirza,  he  shall  forthwith  execute  a  quit-claim  deed  of  his 
interest,  in  proper  form,  to  the  plaintiff,  Elizabeth  Mirza, 
or  her  nominee,  for  the  sake  and  purpose  of  relinquishing  his 
inchoate  dower  interest  in  said  real  estate. 

The  court  hereby  reserves  jurisdiction  for  entering  such 
other  and  further  orders  as  may  be  necessary  in  the  premises  for 
effectuating  the  provisions  of  this  decree. n 
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The  record  contains  what  purports  to  be  the  following 
order,  dated  January  4,  1945.  This  "order"  does  not  appear 
to  have  been  signed  by  the  chancellor: 

"It  Is  Hereby  Ordered  that  the  Decree  in  the  above 
entitled  cause  heretofore  presented  and  signed  on  November 
28,  1944,  be  amended  by  inserting  the  words  'Defendant'  on 
the  Fourth  (4th),  Sixth  (6th)  and  Ninth  (9th)  lines  of 
the  Third  (3rd)  paragraph  of  said  Decree  the  words  »by 
his  attorney. '  •• 

As  no  transcript  of  the  proceedings  was  filed  in  the 
cause  the  findings  in  the  decree  stand  unchallenged.  About 
three  weeks  after  the  entry  of  the  decree  defendant  filed  a 
motion  to  vacate  the  decree  "for  the  reason  that  said  decree 
is  contrary  to  the  law  in  such  case  made  and  provided."  The 
chancellor  denied  this  motion. 

e  have  before  us  a  rather  unusual  situation.  Upon 
a  hearing  before  the  chancellor  the  parties  agreed  upon  the 
issues  and  the  decree  entered  is  in  strict  accordance  with 
that  agreement.  V/e  assume  from  the  arguments  of  the  parties 
that  defendant,  after  the  entry  of  the  decree,  became  dis- 
satisfied with  the  value  of  the  property  as  fixed  by  the 
Chicago  Real  Estate  Board  and  he  now  seeks  to  have  the  decree 
set  aside  upon  the  ground  that  the  chancellor  had  not  the 
power  to  divest  the  defendant  of  his  inchoate  right  of  dower. 
It  is  somewhat  surprising  that  counsel  for  defendant,  who 
represented  the  latter  in  the  proceedings  before  the  chancellor, 
should  see  fit  to  raise  that  contention  in  this  court.  Eow- 
ever,  it  is  only  fair  to  him  to  say  that  when  plaintiff,  in 
her  brief,  called  our  attention  to  the  record  in  the  case, 
he  did  not  file  a  reply  brief,  and  that  although  he  had  asked 
for  oral  argument  he  waived  it  when  the  case  was  reached  upon 
the  oral  argument  call.  The  gist  of  defendant's  argument  in 
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this  court  is  "that  the  court  being  without  power  to  compel 
the  defendant  to  relinquish  his  inchoate  right  of  dower," 
"the  decree  *  •  •  should  be  reversed."  It  may  be  conceded 
that  the  chancellor  had  no  power  to  compel  the  defendant  to 
convey  his  inchoate  right  of  dower,  but  the  defendant  could 
voluntarily  relinquish  that  right,  and  he  did.  (See  Katzman 
£kJfa&Btt&h  333  111.  4-61,  468 ,  cited  by  defendant.)  Several 
other  cases  cited  by  defendant  do  not  support  the  contention 
that  the  chancellor  was  without  jurisdiction  to  enter  the 
instant  decree.  In  28  C.«r0S#  Dower  Sec.  &%   p.  158,  the 
author  says;  "It  is  as  a  general  rule  only  by  her  own 
voluntary  act  in  person  that  the  right  of  dower  may  be 
relinquished.  Thus,  except  as  the  rule  has  been  changed 
by  statute,  the  wife  cannot  be  compelled  by  a  court  to 
execute  a  release,  unless  she  has  by  voluntary  contract 
bound  herself  so  to  do.  However,  she  may  of  her  own  volition 
submit  herself  to  the  advice  and  direction  of  the  court  and 
consent  to  release  her  dower  right  in  order  to  facilitate  the 
proceedings  and  remove  all  embarrassments." 

Counsel  for  defendant  calls  our  attention  to  the 
alleged  order  of  January  4,  1945,  which,  counsel  contends, 
shows  that  the  agreements  of  the  parties  recited  in  the  decree 
were  so  far  as  defendant  is  concerned  made  by  his  attorney, 
and  counsel  seems  to  suggest,  rather  than  contend,  that  agree- 
ments so  made  were  not  binding  upon  defendant.  We  question 
If  this  contention,  if  it  be  intended  as  a  contention,  is 
seriously  made# 

There  is  no  merit  in  the  instant  appeal  and  the  decretal 
judgment  of  the  Superior  court  of  Cook  County  is  affirmed. 

DECRETAL  OBMS  ASTIBWffl. 

Friend,  P.  J,,  and  Sullivan,  J,,  concur. 
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NONA  MABLE  I7HITE,  ) 

Petitioner,  Plaintiff  in  Error,    ) 

)  ERROR  TO  COUNTY 
v.  ) 

)  COURT  OF  COOK 
STEVE  GOLLEAS  and  ANASTASIA  GOLLEAS,        ) 

Respondents,  Defendants  in  Error.  )  COUNTY. 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT,  \J  \ 

On  July  1,  1943,  a  decree  of  adoption  of  an  infant 
child  was  entered  in  the  County  court  of  Cook  county.  On 
May  12,  1944,  Nona  Mable  White,  petitioner,  filed  in  that 
court  a  petition  in  the  nature  of  a  writ  of  error  coram  nobis 
in  which  she  prayed  that  the  decree  of  adoption  be  vacated 
and  that  the  child  be  returned  to  her.  In  a  hearing  before 
Judge  Jarecki  evidence  was  introduced  by  the  petitioner  and 
the  respondents,  Steve  Golleas  and  Anastasia  Golleas.  On 
December  21,  1944,  the  following  judgment  order  was  entered: 
"This  day,  again  come  the  parties  to  this  suit  by  their 
respective  attorneys,  and  thereupon,  the  order  of  this  Court, 
of  November  23th,  A,  D,  1944  is  hereby  vacated  and  set  aside. 
And  thereupon  the  original  motion  to  vacate  the  decree  of 
adoption  entered  herein  July  1,  1943  is  hereby  overruled  and 
denied  and  it  is  further  ordered  that  said  decree  of  adoption 
shall  remain  in  full  force  and  effect,"  The  petitioner  then 
sought  by  writ  of  error  to  have  the  Supreme  court  review  that 
judgment  order  upon  the  ground  that  Section  11  of  the 
Adoption  Act  (eh.  4,  par.  13,  111.  Rev,  Stat,  1943)  is  uncon- 
stitutional and  void  to  the  extent  that  it  denies  to  the 
natural  parents  a  review  of  the  adoption  proceedings,  but 
the  Supreme  court,  in  a  short  memorandum  opinion,  stated 
that  there  was  no  jurisdictional  question  involved,  as 
Section  11  had  been  held  valid,  and  an  order  was  entered 
transferring  the  cause  to  this  court. 
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Respondents  have  filed  a  motion  that  the  instant  writ 
of  error  be  dismissed  upon  the  ground  that  the  petitioner  has 
no  right  to  a  review  of  the  adoption  order  entered  by  the 
County  court  either  by  appeal  or  writ  of  error,  and  Ekendahl 
vff  Svolos^  383  111.  412,  is  cited  in  support  of  their  motion. 
That  case  holds  (p.  415)  that  "There  is  nothing  in  the  nature 
of  the  right  which  natural  parents  have  in  their  children  and 
to  their  custody  that  will  support  a  review  of  an  adoption 
proceeding  by  writ  of  error,1'  The  petitioner  contends,  how- 
ever, that  she  does  not  seek  by  her  petition  to  review  the 
adoption  proceeding;  that  her  petition  is  in  the  nature  of 
a  writ  of  error  coram  no Pi si  that  it  constitutes  a  new  suit 
and  that  a  Judgment  entered  in  such  a  proceeding  is  reviewable, 
citing  ggople  v.  DabbsA  372  111.  160,  l65j  C^ntrj^^La^-i2*--2j^. 
Roeser.  323  111.  90,  94;  Jagobson .  yt  Asbicinaze.  337  IH»  141, 
147*  Mitchell  v*  King.  187  111.  4J>2,  4?3,  and  other  cases. 
To  this  contention  respondents  respond  that  in  its  essentials 
Section  72  of  the  Civil  Practice  Act  (ch.  110,  par.  I96,  111. 
Rev.  Stat.  1945)  remains  the  same  as  the  old  common  law  writ 
of  error  coram  nobis;  that  the  old  writ  was  solely  a  common 
law  writ  arising  in  connection  with  trials  in  the  courts  of 
King's  Bench  in  England  and  that  Section  72  cannot  be  made  to 
correct  any  errors  of  fact  there  may  be  in  purely  statutory  pro- 
ceedings like  the  Adoption  Act.  In  support  of  this  contention 
respondents  cite  B^hp^jLt-J24.i5^s_We^tern^l^ctric  Co,ft>  221 

111.  App.  141;  ffljfr  Tr  IMiTffllft  IjHi  Iftn  231  lllm  App*  5%>  &5s 
People  v.  Jans  sen,  263  111.  App.  lOlj  W£sM2XJl*-M£&9   SHB2&* 
p.  457  •  However,  in  view  of  our  opinion  as  to  the  merits  of 
the  error  coram  nobis  proceeding,  we  have  concluded  to  assume, 
solely  for  the  purposes  of  this  case,  that  petitioner  had  the 
right  to  sue  out  a  writ  of  error  from  the  judgment  entered 
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upon  her  petition,  and  the  motion  of  respondents  to  dismiss 
the  writ  of  error  is  denied* 

The   petition  in  the  instant  cause  alleges,  inter 
alia,  that  about  April  16,  I943,  petitioner,  in  Chicago, 
gave  birth  to  a  daughter,  out  of  wedlock;  that  the  child 
was  registered  under  the  name  of  Janice  Carol  Demoplos;  that 
James  C,  Demoplos  is  the  father  of  the  ehildj  that  about 
April  26,  1943,  petitioner  went  to  reside  at  34?9  ITest 
Jackson  boulevard  and  resided  there  with  the  child  until 
June  13,  I9435  that  on  that  date  she  was  ill,  weak  and 
confined  in  bedj  that  Demoplos  entered  her  home  "and  unlaw- 
fully and  forcibly  took  said  infant  child  from  said  petition- 
er, without  the  consent  of  your  petitioner,  and  since  said 
date  aforesaid,  the  said  James  C.  Demoplos  has  unlawfully 
kept  away  from  your  petitioner  and  out  of  her  care  and  custody 
said  infant  child,  contrary  to  law";  that  at  the  time  Demoplos 
took  the  child  from  petitioner  he  had  her  sign  a  certain  paper 
which  was  not  exhibited  to  her  "but  by  force,  violence  and 
threat,  the  said  James  C,  Demoplos  forced  this  petitioner  to 
sign  said  paper,  contrary  to  her  will  and  desire M|  that  on 
numerous  occasions  she  demanded  her  child  from  Demoplos  and 
on  his  refusal  to  bring  back  the  child  or  tell  her  where  the 
child  was  kept  she,  about  April  26,  1944,  filed  in  the 
Superior  court  of  Cook  county  a  writ  of  habeas  corpus,,  where- 
in Demoplos  was  made  a  defendant;  that  the  purpose  of  said 
writ  was  to  obtain  the  return  of  her  child  and  that  at  the 
hearing  upon  the  writ  she  first  ascertained  that  there  had 
been  adoption  proceedings  and  that  her  child  had  been  adopted 
by  respondents;  that  she  had  no  notice  nor  knowledge  of  said 
proceedings;  that  she  had  never  heard  of  Steve  (telle**  and 
Anastasla  Galleas  until  the  hearing  upon  the,habeas  corjaiis. 
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petitlon;  that  she  never  intended  to  have  her  child  adopted 
by  them  nor  by  anyone;  that  she  never  consented  to  any 
adoption  proceedings  and  that  the  consent  which  appears  in 
the  adoption  proceedings  was  obtained  fron  her  by  fraud  and 
duress  and  without  her  knowledge;  that  the  verified  petition 
filed  by  Steve  Galleas  and  Anastasia  Galleas,  his  wife,  for 
the  adoption  of  petitioner's  daughter  is  false  and  untrue  in 
that  they  aver  that  "the  cause  of  the  adoption  is  that  the 
mother  is  unable  to  maintain  said  child  £,116   has  abandoned 
and  surrendered  said  child  to  these  petitioners,  Steve  Galleas 
and  Anastasia  Galleas,  and  that  she  waived  suratoons  and  con- 
sents in  writing  to  the  adoption  of  said  child";  that  the 
foregoing  is  untrue  because  she  has  always  been  able  to 
support  and  maintain  her  child  and  that  she  never  abandoned 
or  surrendered  the  child  to  Steve  Galleas  and  Anastasia 
Galleas,  or  to  anyone  elsoj  that  she  never  waived  sumons 
in  the  adoption  proceedings  and  never  consented  to  the 
adoption  o?  her  daughter,  and  that  the  petition  for  adoption 
is  also  false  in  that  her  address  is  given  as  191;  "Vest 
Madison  street,  ghicage,  when  as  a  mctter  of  fact  she  never 
resided  at  that  address,  and  that  her  address  is  34  £9  'Vest 
Jackson  boulevard;  that  at  the  time  she  was  forced  by  Demoplos 
to  figs  said  slip  of  paper  there  was  no  one  present,  and  she 
was  not  permitted  to  see  the  paper,  "but  was  forced  to  sign 
on  a  line,  with  all  of  the  contents  of  said  paper  being 
covered  and  at  the  tine  of  the  signing  of  said  paper,  the 
said  Jaraes  C«  Demoplos  held  her  by  the  neck  and  shoulders 
and  threatened  her  life"j  that  at  no  time  did  Denoplos  tell 
her  that  the  child  was  going  to  be  adopted,  but  on  the  con- 
trary stated  to  her  that  he  was  going  to  place  the  child  in 
a  nursery  for  a  period  of  one  or  two  weeks,  until  she,  peti- 
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tioner,  was  strong  enough  to  be  on  her  feet,  and  that  said 
child  would  bo  returned  to  her  at  the  end  of  that  period  of 
tiraej    "Wherefore,  your  petitioner  prays  that  the  decree  of 
adoption  entered  *  *  *  on  July  1,  19-1-3,   be  set  aside  and  held     \ 
for  naught,  and  that  said  child,   Janice  Carol  Denoplos,  be 
re  tame.  I  to  this  petitioner."     The  petition  :7a  s  signed  and 
verified  by  the  petitioner*     The  record  in  the  adoption  pro- 
ceedings contains  the  following: 

;  UtS  BF  TLIII'QIE,    )  _. 
"COOK  COUNTY.  )   SS* 

"In  the  matter  of  the  netition  of  ) 

STJSTZ  SQtimS  and  TOBY  00 LISAS  ) 

to  adopt  )     I.  Nona  nabel  white  Deraoploa 

JAKICE  CAROL  DITOPL0C  ) 

of  Cliicago  in  the  County  of  Cook  and  State  of  Illinois,  Mather 

of  Janice  Carol     a  i/dnor  child  hereby  enter  2iy  appearance, 

waive  issue  of  process,  and  consent  to  an  iranediate  hearing 


of  above  cause  and  to  the  adoption  of  said  minor  child  by 
Steve  Golleas  and  Toby  Gclleas  in  manner  and  form  as  provided 
by  an  Act  of  the  General  Assembly  of  the  State  of  Illinois, 
approved  Ifey  25,  A.  D.  1907* 

"Dated  this mmmm day  of  Juno     1943. 

"ITona  "'abol  Ihite  Demoplos 
"Witness  to  Signature 
" James  liyriazis" 

The  decree  entered  in  the  adoption  proceedings  finds, 
inter  alia: 

"The  Court  Further  FiBis  that  the  cause  for  the  adoption 
of  the  said  child  is  that  the  mother,  Nona  "abol  "/hite  Demoplos, 
who  is  the  sole  surviving  parent  of  said  child,  and  of  legal 
age,  is  unable  to  properly  maintain  the  said  child  and  has 
abandoned  and  surrendered  the  said  child  to  the  petitioners 
and  the  said  mother  consents  in  writing  to  the  adoption  of 
her  said  child  by  the  petitioners  herein* M 
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The  error  of  fact  relied  upon  by  petitioner  relates 
to  the  consent  in  writing  to  the  adoption  that  was  signed  fey 
her  and  filed  in  the  adoption  proceedings  and  presented  to 
the  court  upon  the  hearing.  It  is  conceded  in  the  instant 
proceeding  that  petitioner  end  Demoplos  had  been  keeping 
company  for  two  years  prior  to  -rune  13,  l*M3j  and  that  they 
were  intliate  during  all  of  that  period  and  for  some  time 
after  June  13,  194-3.  Petitioner  testified  that  she  ms  very 
much  in  love  with  Bemoplos  during  all  of  that  tine  and  even 
after  he  had  taken  her  baby  away.  Petitioner  and  r.e-rnoplos 
testified  that  he  was  the  father  of  the  child.  She  testified 
that  on  Sunday,  June  13,  1943,  about  5 1 30  o'clock,  Deraoplos 
came  to  her  two  room  apartment,  pulled  out  a  paper,  and  said, 
"I  know  you  are  going  to  sign  this'*;  that  she  said,  "ITo,  I 
am  not!t;  that  she  asked  him  if  she  could  read  the  paper  and 
he  said,  "Ho";  that  she  then  refused  to  sign  the  paper; 
that  he  grabbed  her  by  the  shoulder  and  nape  of  the  neck  and 
said,  "You  are  going  to  sign  it";  that,  "being  sick  and  having 
to  take  care  of  r>y  baby  without  help,  I  -;e.s  afraid  of  him 
and  T  pleaded  -ith  him  for  help,  but  he  still  shook  me  and 
said  'you  will  sign  it,'  and  all  the  time  1  was  crying  and 
finally,  I  had  to  -rive  up,  because  of  my  weakness  and  signed 
the  paper.  1  did  no';  see  what  kind  of  paper  it  was.  He  had 
it  covered";  that  no  one  was  present  in  the  room   besides 
bemoplos  •  nd  herself.  Sfe*  identified  her  signature  upon  the 
"consent  to  adoption"  paper  that  was  filed  in  the  adoption 
proceedings.  She  .further  testif  ie d  that  she  was  crying  and 
did  not  want  to  give  up  her  baby;  that  Demoplos  grabbed  hold 
of  her  and  ordered  her  to  get  the  baby  ready,  and  he  started 
picking  up  things  around  there  "for  the  baby  to  go";  that 
she  did  not  want  to  get  the  baby  ready ;  that  she  asked  him 
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;  he  did  not  tell  her  via***  he  was  taking  the  baby;  that  he 

left  with  the  baby;  that  after  that  evening  She  saw  Demoplos 
a  few  tines  and  begged  and  pleaded  for  the  baby;  that  she 
continually  asked  him  where  the  baby  WAS,  but  that  he  never 
told  her  that  he  was  goin!  to  have  the  baby  adopted?  that 
she  did  not  know  Steve  Galleas  and  "^astasia  Sal     and 
3DOE  had  never  seen  them;  that  the  first  time  she  knew  that 
her  child  was  adopted  was  when  she  and  her  lawyer  went 
before  Judge  .ewe  on  May  3  i*  I    ££S  corpus  proceeding. 
Upon  cross-examination  she  testified  that  on  the  evening 
of  June  12  she  wrote  a  milk  formula  for  the  chill;  that 
she  did  not  :^oiv  how  long  it  took  her  to  prepare  the 
formula  because  she  was  upset  and  cryin  .   etitioner  was 
again  called  to  the  stand  by  her  counsel  and  testified  that 
Demoplos  took  away  from  her  apartment  the  written  formula 
(respondents'  Exhibit  1)  about  the  food  for  the  baby  but  that 
she  did  not  give  it  to  him;  that  at  the  time  he  took  the  baby 
she  had  the  milk  ready  in  the  hot tie sj  that  he  also  took  the 
baby's  clothes  and  even  packed  wet  clothes  that  she  had  ;)ttst 
washed;  that  he  was  at  h*r  place  that  evening  ..bout  an  hour  or 
two;  that  she  fed  the  child  in  his  presence;  that  the  next  day 
she  was  ready  to  move  and  she  finally  called  ^emoplos  up  and 
asked  him  to  help  her  in  Wing*  and  he  did  so;  that  she  con- 
tinually asked  Demoplos  to  return  her  baby;  chat  after  Demoplos 
took  her  baby  away  she  saw  him  a  number  *£  times;  that  Demoplos 
never  came  to  see  her  save  at  night;  that  after  Demoplos  took 
her  baby  away  she  met  him  on  the  street  Tour  or  five  times  but 
that  she  never  went  out  with  him  after  he  took  the  baby.  Demo^Los 
testified  and  denied  all  the  statements  of  petitioner  to  the 
effect  that  he  used  force  upon  her  and  compelled  her  to  sign  the 
consent  to  the  adoption  paper,  and  that  he  took  away  the  baby  by 
force  and  intimidation.  He  further  testified  that  he  continued 
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to  see  petitioner  at  her  home  about  twice  a  week  until  the 
baby  was  adopted;  that  in  the  first  conversation  ho  had  with 
her  after  the  baby  was  born  she  said  that  she  could  not  take 
care  of  the  baby,  that  she  did  not  wanted  her  folks  to  know 
that  she  had  a  baby,  and  that  they  both  decided  that  the 
baby  should  be  adopted;  that  he  told  her  I!r.  Golleas  wanted 
to  adopt  the  baby  and  that  she  said  she  was  willing  to  give 
up  the  baby;  that  ©n  the  evening  ?;hen  he  took  the  baby  away 
she  signed  the  consent  to  adoption  willingly  and  she  prepared 
the  baby's  belongings  and  put  them  into  a  suit  case  and 
shopping  bag;  that  she  got  all  the  baby's  stuff  out;  that 
he  was  at  the  house  about  an  hour  and  a  half  before  he  took 
the  baby;  that  he  did  not  use  any  violence  upon  her  nor  did 
he  command  her  to  sign  the  paper;  that  after  he  took  the  baby 
te  Mcs#  Golleas  he  took  the  suit  case  back  to  petitioner  the 
same  night  and  that  he  then  stayed  with  petitioner  about  an 
hour;  that  she  asked  him  where  he  took  the  child  and  he  told 
her.  The  witness  then  identified  certain  exhibits  that  were 
afterward  offered  by  respondents.  He  further  testified  that 
he  continued  to  see  petitioner  until  February  24,  1944,  when 
he  was  served  with  papers  in  the  instant  proceeding;  that 
petitioner  continued  to  ask  him  to  see  her  oftener  than  he 
did  and  that  he  told  her  he  could  not,  and  that  she  then 
threatened  to  take  him  into  court  about  the  baby;  that  after 
the  child  was  adopted  he  saw  petitioner  about  twice  a  week 
or  more*  Jteve  Golleas  testified  that  he  had  known  petitioner 
since  1941;  that  he  met  her  first  in  Peoria,  Illinois;  that 
when  Demoplos  told  him  he  wanted  to  have  the  baby  adopted  by 
a  party  that  was  quite  well  off  he  told  Demoplos  that  it 
would  be  better  to  have  the  consent  of  Sliss  T/hite;  that  the 
latter  told  him  that  she  ?<?anted  to  have  her  baby  adopted 
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because  she  was  unable  to  take  care  of  it  and  that  she  did 
not  want  anybody  to  know  about  the  baby;  that  he  told  Miss 
White  that  if  somebody  else  did  not  take  the  child  he  would 
take  it;  that  she  said,  "I  like  to  liave  it  adopted,  it  is  all 
right"}  that  she  was  anxious  to  have  the  baby  adopted;  that 
he  was  at  his  home  about  7  o'clock  in  the  evening  when 
Demopoulos  came  with  the  child,  a  suit  case  and  a  shopping 
bag;  that  the  child  was  clothed;  that  in  the  suit  case  and 
shopping  bag  were  "blankets  and  everything";  that  the  baby's 
belongings  and  also  a  couple  of  pictures  of  the  child  were  in 
the  suit  case;  that  in  the  shopping  bag  there  was  a  bundle  of 
wet  clothes;  that  his  wife  and  sister  unpacked  the  tag  and 
Demopoulos  handed  the  child  to  the  witness's  wife;  that  in 
the  suit  case  there  was  the  letter  (respondents'  Exhibit  1), 
some  pictures,  three  or  four  blankets,  diapers  and  different 
things  like  that,  and  about  six  bottles  of  milk;  that  when 
he  was  in  the  home  of  Miss  White  a  week  before  the  child  was 
adopted  the  baby  was  sleeping  in  the  suit  case;  that  petition- 
er told  him  she  wanted  to  give  the  baby  away  and  that  she  was 
unable  to  support  it;  that  when  the  baby  was  brought  to  his 
hcne  by  Demopoulos  it  had  a  birth  certificate  on  it. 

Petitioner  testified  that  three  days  after  Demoplos 
took  the  child  away  from  her  she  mailed  to  him  the  following 
letters 

"Lincoln,  111, 
"June  16,  1943 

"My  Dearest  Darling  Jimmy 

"Sweetheart,  I  expect  you  are  surprised  upon  receiving 
a  letter  from  me  here  but  I  decided  all  of  a  sudden  to  come 
to  Lincoln  and  see  about  my  things  even  after  I  called  the 
store  Tues.  afternoon  and  Friday  morning  I'm  going  to  Peoria 
and  will  be  in  Chicago  some  time  Sat.  I've  had  a  terrible 
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time  with  my  things  but  I  think  I  have  the  matter  settled 
until  I  want  them  now  thank  heavens. 

"Dearest  do  you  know  what  today  is.  Our  little  girl 
is  two  months  old  today.  Sweetheart  I  haven't  broken  down 
yet  and  if  I  get  through  this  week  without  breaking  down  I 
think  I'll  have  the  thing  pretty  well  conquered.  I'm  doing 
this  in  an  attempt  to  make  you  happier  and  myself  to, 

"I  know  I  was  terrible  Monday  nite  but  let's  forget 
it  and  I'll  try  my  best  to  be  half  way  satisfied  and  happy  for 
my  darling* 

"Sweetheart  I'll  call  you  Saturday  as  I'll  try  and  get 

there  before  2  o'clock.  I  can't  wait  to  get  back  to  Chicago 

and  to  be  in  my  darlings  arms  and  always  be  near  you.  I  love 

you  more  ft  more.  I  couldn't  leave  being  near  you  and  with 

you  for  anything  in  fact  I'm  ready  to  come  back  right  now. 

"Always  your 
"Loving 
"Nona" 

She  further  testified  that  she  mailed  to  Demoplos  the 
following  letter: 
"Jy  Dearly  beloved  Jimmy: 

"Darling,  I  can  never  toll  you  how  much  I  missed  you 
Sunday  night.  I  waited  until  2:30  and  then  I  couldn't  sleep 
for  wondering  what  happen  to  you.  I  finally  cried  myself  to 
sleep  about  4:30  Dearest  I  hope  I  haven't  done  anything  to 
make  you  treat  me  badly.  If  I  have  please  forgive  me.  Jimmy 
Please  come  tuesd&y  night  Darling  I  don't  mean  to  hound  you 
but  you  are  very  very  dear  to  me  and  I  know  beyond  a  doubt 
if  you  ever  stop  seeing  me  or  caring  for  me  ??hat  little  you 
do.  It  is  the  end. 

"Sweetheart  three  months  ago  you  ask  me  to  prove  my 
love  for  you  by  giving  up  our  little  girl  I  did  because  I 
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really  and  truly  love  you.  But  that  doesn't  seem  to  be 
enough  for  you  What  do  you  want  me  to  do  next?  You  know 
all  you  have  to  do  is  tell  me  and  I  try  so  hard  to  please 
you  but  I  don't  seem  t®  get  much  consideration  from  you 
but  because  I  care  so  much  for  you  I'm  willing  to  wait 
if  it  is  forever* 

"Please  my  darling  sweetheart  come  tilesday  night, 
Honey  I  know  I  said  some  tilings  last  time  that  hurt  you. 
Forget  them  You  know  as  well  as  I  that  I  can't  live 
without  you* 

"If  you  come  I  try  with  all  thats  in  me  to  let 
you  go  early.  Please,  dear, 

"Always  yours, 

nKona  I  love  you" 

The  following  writing  (respondents'  Exhibit  1)  was 

in  the  suit  case  with  the  baby's  clothes  at  the  time  the 

baby  was  taken  aways 

"Baby  Janice  Carol 

"Formula 

"24  oa.  Homogenized  milk 
12  os.  l/ater 
4  Tablespoons  Dextri  Maltose  No.  1 

"Boil  water  5  minutes  add  Maltose  and  then  the  milk 
Put  into  bottles  Devide  into  six  feedings  6  oz«  each. 
Feedings  6  A.M.  -  10  A.M.  -2PH-6  P,";".  -  10  P*  M.  and 
2  A.  U    if  she  wakens. 
"Water 

"Boil  8  ©z.  of  water  5  min  and  cool  give  at  12  and 
8  &  5  warm  before  giving  or  an  hour  before  any  feeding 
"Orange  juice 

"Pure  juice  -1  oz,  warm  -  at  4  P.M.  or  8  A.  U* 
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"Give  before     (  Give  Vj  drops  of 

juice  (         Mead's  Ole'.aa  Percomorphum 

(  M 

(  with  Viosterol  10  c,  c# 
"Bathe  before  10  or  2  o'clock  feedings 
"£,  B,  T,  Baby  Powder  is  the  best  because  it  doesn't  caks 
and  is  also  made  with  oil  which  is  soothing  to  the  skin 
"Boric  Acid  ointment  is  for  her  little  bottom  if  she  breaks 
out  or  gets  diaper  rash, 

"Don't  use  oil  on  her  as  it  makes  her  break  out, 
"If  she  becomes  constipated  give  one  teaspoon  of  Phillips 
Milk  of  Magnesia  in  her  6  o'clock  morning  bottle  or  put  it 
in  all  of  her  formula 

"When  she  starts  sleeping  through  2  A.  M,  feeding  make  5 
feedings  of  7  oz,  each  every  4  hours, 
"Boric  acid  solution  for  eyes, 

"1  Tablespoon  Boric  Crystals  to  1  pint  of  boiling 
water  let  cool  before  using 

[a]  "lrou  see  I  love  my  little  girl  but  thing  are 
against  me  so  I  am  forced  to  give  her  up*  Give  her  all  the 
love  you  can  and  take  good  care  of  her, 

"cihe  Wc;s  born  Friday  morning  a  few  minutes  after 
seven  .vpril  16/43  weighed  5  lbs.  and  7  oz,  on  bringing  her 
home  she  weighed  5  lbs  11  oz,  at  5  weeks  of  age  she  weighed 
7  lbs  4  oz,  and  was  19  1/2  inches  long, 

"I've  enclosed  one  of  her  first  Pictures  taken  when 
she  was  p  wks  old. 


"to-night  if  she  wakens  at  twelve  or  after  give  her  the 
bottle  with  the  nipple  on  it, 

"Then  morning  start  at  6  oclock  and  feed  every  4  hrs, 
"There  are  two  things  I  ask  you  to  do  as  my  little  girl 
now  yours,  grows  up,  (Italics  ours.) 


.     ~ 


1 

. '  .  ... 

i  ,2   ♦S  « 

j 

: 

f 
■ 

■ 

«"«       */**"        #XO        I 


.... 


-13- 

"V»rhen  she  comes  to  you  with  her  problems,  to  a  child 

they  are  big  but  to  you  they  may  seem  small,  but  always,  re- 
gardles  what  you  are  doing  stop,  talk  things  over  with  her 
and  give  her  the  best  advice  you  know.  Never  tell  her  she 
knows  as  well  as  you  to  decide  herself  because  you  then 
loose  their  confidence;  then  she  wont  bring  them  to  you. 
"When  it  comes  time  for  her  to  know  facts  of  life 
be  sure  you  tell  her,  please  don't  let  her  have  to  find 
out  about  these  things  herself,  tell  her  the  straight 
truth  in  a  gentle  motherly  way." 

Petitioner  testified  that  she  wrote  the  formula 
part  of  the  above  exhibit  but  that  she  did  not  remember 
writing  the  part  of  it  that  we  have  designated  as  [a]; 
she  admitted,  however,  that  the  handwriting  of  the  part  in 
question  "looks  like  mine."  Petitioner's  handwriting  is 
excellent.  We  have  carefully  compared  the  part  ©f  the 
exhibit  designated  as  [a]  with  her  admitted  writings  and 
we  are  satisfied  that  she  wrote  the  part  designated  as  [a]. 

Pity  for  the  petitioner,  contempt  for  Demoplos, 
cannot  change  the  evidence  in  the  case,  which  shows  con- 
clusively that  Bemoplos  did  not  forcibly  take  the  child 
from  petitioner,  but  that,  on  the  contrary,  she  voluntarily 
gave  up  the  child,  and  consented  to  its  adoption,,  It  must 
be  remembered  that  Demoplos  is  not  the  respondent  in  this 
case,  and  that  the  respondents  acquired  certain  rights  to 
the  child  through  the  adoption  decree  that  cannot  be 
arbitrarily  taken  away  from  them* 

The  judgment  order  of  the  County  court  of  Cook 

county  is  affirmed.  ,-  rt 

JUDGMEHT  ORDER  AFFIRMED. 

Friend,  P.  J.,  and  Sullivan,  J„  concur. 
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ANNA  (sometimes  known  as      )  Jf 

ONA) CLARK,       Appeliee,    )   APPEAL  FROM  CIRCUIT 

v,  )   COURT,  COOK  COUNTY, 

LITHUANIAN  ROMAN  CATHOLIC      ) 
ALLIANCE  OF  AMERICA,  ) 

Appellant,   ) 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  action  was  brought  by  plaintiff,  Anna  ( sometimes 

known  as  Ona)  Clark,  to  recover  $1,000,  which  was  the  face 

value  of  an  insurance  certificate  issued  to  her  father  by 

the  defendant,  Lithuanian  Roman  Catholic  Alliance  of  America. 

After  the  pleadings  had  been  filed  plaintiff  as  beneficiary 

under  the  insurance  certificate  filed  a  motion  for  summary 

judgment  accompanied  by  supporting  affidavits  and  defendant 

filed  counter  affidavits.  Plaintiff's  motion  for  summary 

judgment  was  allowed  and  judgment  was  entered  against 

defendant  for  :;il66.66,  which  included  interest  amounting 

to  $166.66.  Defendant  appeals. 

Plaintiff's  complaint  alleged  in  substance  the 
issuance  of  the  certificate  of  insurance  by  the  defendant 
to  her  father,  Joseph  Shimkus,  the  terns  of  said  certificate, 
the  payment  of  the  assessments  due  thereon  during  his  life- 
time, the  death  of  the  assured,  the  furnishing  of  proper 
proofs  of  his  death  to  defendant  and  that  she  was  the 
beneficiary  named  in  said  certificate  of  insurance. 

The  material  averments  of  defendant's  answer  were 
that  the  assured  was  not  in  good  standing  at  the  time  of 
his  death,  being  at  that  time  more  than  six  months  in 
arrears  in  the  payment  of  his  monthly  dues;  that  under 
certain  self -executing  provisions  of  defendant's  by-laws 
and  constitution  the  assured  had  been  ip_so  facto  suspended 
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prlor  to  the  time  of  his  death  for  said  default  in  the  pay- 
ment of  his  monthly  dues,  -.hereby  his  insurance  certificate 
had  lapsed  and  plaintiff  as  his  beneficiary  had  no  further 
rights  thereunder;  and  that  plaintiff  cannot  maintain  her 
claim  because  she  failed  to  furnish  defendant  with  "Proofs 
of  Death"  of  the  decedent  as  required  by  the  terms  of  said 
insurance  certificate. 

The  substance  of  plaintiff's  affidavit  filed  in  support 
of  her  motion  for  summary  judgment  is  that  on  or  about  March 
12,  1917,  the  defendant  issued  its  membership  insurance 
certificate  to  her  father,  Joseph  ihtmkusj  that  her  father 
thereby  was  admitted  to  beneficiary  membership  m  che  defend- 
ant organization  and  became  entitled  to  all  the  rights,  bene- 
fits and  privileges  of  membership  therein,  according  to  the 
provisions  of  said  membership  certificate  and  the  constitution 
and  by-laws  of  the  Lithuanian  Roman  Catholic  Alliance  of 
America;  that  her  father  died  on  or  about  August  24,  I94I; 
that  on  or  about  August  30,  1941  she  notified  defendant's 
local  secretary  in  Chic-  go  of  the  death  of  her  father  and 
that  defendant  was  informed  of  and  knew  of  his  death;  that 
although  piairrci,:f  has  demanded  payment  of  the  sum  of  $1  00c 
due  her  as  beneficiary  under  said  insurance  certificate, 
defendant  has  refused  to  pay  her  said  sum  or  any  part  thereof; 
and  that  Article  23  of  the  constitution  and  by-laws  of  the 
defendant  organization  provides  in  part  as  follows: 

^•r,.™/Ya-ai:ra£h  lo   *J  the  **«#&«?  lodge  meeting,  the 
Financial  secretary  snail  prepare  and  read  a  list  of 
delinquent  members. 

"Paragraph  2.  If  any  monthly  or  other  dues,  fines 
©reassessments  levied  against  Member  ape  not  paid  on  or 
b^ore  the  date  due,  the  Certificate  will  be  in  default: 
but  a  grace  period  of  three  (3)  months  will  be  allowed  for 
any  payment  after  the  first,  during  which  time  the 
oeruincace  will  continue  in  force.  If  death  occurs  within 
the  period  of  grace,  the  overdue  payments  shall  be  deducted 
from  the  amount  of  death  benefit  payable  hereunder.  Should 
the  Member  fail  to  pay  the  amounts  due  at  the  expiration  of 
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the  period  of  grace,  he  shall  forthwith  be  expelled  and  he 
and  his  beneficiaries  shall  forfeit  entirely  and  conclusively 
all  rights  and  claims  and  all  money  paid  into  the  Alliance 

A  copy  of  the  insurance  certificate  as  v/ell  as  a  state- 
ment of  "Joseph  ohimkus1  Record  of  Payments  Received  at  Home 
Office"  were  attached  to  and  made  part  of  plaintiff's  affidavit* 
Said  record  of  payments  showing  the  manner  in  ?;hich  Shimkus' 
monthly  dues  were  paid  by  him  and  accepted  by  defendant  during 
the  seven  years  prior  to  his  death  is  as  follows! 

"JUOZAS  3HIMKUS'  RECORD  OF  PAYMENT 
RECEIVED  AT  HOME  OFFICE 

Became  a  member  on  March  12,  1917 


Monti; 

l  and  Year 

Number  of 

Amount 

Paid 

onths 

Paid  To 

Paid 

March 

1934 

Three 

April 

12, 

1934 

$  7*56 

July 

1934 

Four 

Aug, 

12, 

1934 

10,08 

Dec, 

1934 

Five 

Jan, 

12* 

1934 

12.60 

April 

1935 

Pour 

May 

1.'2* 

1935 

10.08 

Sept, 

1935 

Four 

Sept, 

12, 

1935 

10.08 

Jan, 

193f 

Four 

Jan, 

1? 

Ac, 

193§ 

10,08 

May 

193§ 

Four 

May 

12, 

193§ 

1G.08 

Sept, 

1936 

our 

Sept, 

12, 

1936 

10.08 

Feb, 

1937 

Six 

May 

12, 

1937 

15.12 

July 

1937 

v"> 

May 

12, 

1937 

5.04 

Sept, 

1937 

Two 

July 

12, 

1937 

5.04 

Dec, 

1937 

Three 

Oct, 

12, 

193 

7. 56 

Feb. 

1938 

Six 

Apr, 

12, 

193g 

15.12 

July 

1938 

Three 

July 

12, 

1938 

7,56 

Dee. 

1938 

Three 

Oct, 

12, 

1938 

7.56 

Feb, 

1939 

Two 

Dec, 

12, 

1939 

5.04 

Aug, 

1939 

Six 

June 

12, 

1939 

15.12 

Nov. 

1939 

Two 

:   3 

12, 

1939 

5.04 

Feb, 

1940 

Four 

Dee, 

12, 

1939 

10.08 

May 
Oct, 

1940 

Three 

Mar, 

12j 

1940 

r.p 

1940 

Five 

/lug. 

12, 

1940 

12,60 

Mar. 

1941 

Jix 

Feb, 

12, 

194X 

15.12" 

Plaintiff  also  filed  in  support  of  her  motion  for  summary 
judgment  the  affidavit  ©f  Alfred  H#  Frederick,  a  court  reporter, 
who  reported  the  testimony  of  Josephine  Hayes  (formerly  Josephine 
Zemantaite)  given  by  her  when  her  deposition  had  been  previously 
taken  for  the  purpose  of  discovery,  Frederick's  affidavit  merely 
set  forth  the  questions  asked  Mrs,  Hayes  and  her  answers  thereto 
when  her  deposition  was  taken.  His  affidavit  shows  that  she 
testified  at  that  time  that  from  I938  to  I943  sloe  had  been  the 
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financial  and  recording  secretary  of  local  lodge  101  of  the 
defendant  organization;  that  she  knew  the  decedent,  Joseph 
Shimkus,  prior  to  Ms  death  on  August  24,  1941  and  that 
during  his  lifetime  he  had  been  a  member  of  said  local  lodge; 
that  she  notified  the  Home  Office  of  defendant  of  the  death 
m  Smami   that  during  the  lifetime  of  the  assured  she  never 
prepared  or  read  at  a  regular  meeting  of  the  local  lodge  a 
list  of  delinquent  members  containing  his  name;  that  she  never 
notified  the  assured  during  his  life tin*  that  "he  was  lapsed  or 
expelled  from  membership  m  the  Lithuanian  Roman  Catholic 
Alliance  of  America";  and  that  prior  to  the  death  of  Shimkus 
she  did  not  receive  any  notification  from  the  "Home  Office" 
that  he  "had  been  lapsed  or  expelled  from  membership." 

In  defendant's  answer  to  plaintiff is  motion  for  summary 
judgment  it  asked  that  such  motion  be  denied  and  as  ground  for 
such  denial  it  prerentcd  the  count e ^affidavits  of  Leonard 
Simutis,  the  president  of  the  defendant  organization  and 
William  T.  Kvetkas,  its  secretary. 

The  only  pertinent  portion  of  the  affidavit  of  Simutis 
is  as  followss  "That  Joseph  Shimkus  was  at  the  time  of  his 
decease  in  arrears  in  the  payment  of  dues  to  the  Lithuanian 
Roman  Catholic  Alliance  of  ^erlca,  since  February  12th,  A.  D. 
1941,  and  had  been  marked  delinquent  upon  the  records  of  said 
Corporation. « 

The  pertinent  portion  of  the  affidavit  of  Kvetkas  is 
as  follows: 

"Affiant  farther  states  that  he  is  the  custodian  of  the 
records  of  the  Supreme  Council  of  the  said  Lithuanian  Roman 
Catholic  Alliance  of  America  and  that  according  to  his  said 
records,  the  said  Joseph  Shimkus  paid  dues  for  months  up  to 
and  including  February  12th,  1941,  only,  and  was  in  arrears 
at  the  time  of  his  death. 
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"Afflant  further  states  that  a  delinquency  notice  was 
mailed  to  J.  Zementaite,  secretary  of  Lodge  101,  dated  July 
17th,  1941,  notifying  her  that  the  said  Joseph  Shimkus  would 
be  lapsed  if  Ms  dues  were  not  paid  in  full  by  Angus*  1st, 
1941,  a  true  copy  of  which  notice  is  hereto  attached  and  by 
reference  incorporated  herein  as  if  fully  herein  set  forth, 

"Affiant  further  states  that  there  is  no  record  of  any 
further  payments  made  by  or  on  behalf  of  said  Joseph  Shimkus. " 

The  notice  referred  to  in  Kvetkas' affidavit  reads  as 
follows: 

"July  17,  1941 

Miss  J,  Semantaite, 
1711  3.  Union  Ave,, 
Chicago,  111. 

Dear  Had am: 

In  re  101  lodge 

KPt,„.»v?Lfrn  here1?y  n?Jifylne  you  that  Simkus  Juozas, 

A  «««f^ene  2.nt   and  *adleckaite  fctULiJa  are  in  arrears  for 

rS^LS«d  members  abo"t  tiiis,  inasmuch  as  failing  to 

tw  IX  ?  1Sr  arrears  in  ful1  'ith  «**  month's  payments 
tncy  shall  be  recorded  asion^  the  lapsed  members.       ' 

ha    ,IJ  }[0^r   records  should  show  a  difference,  we  would 
be  grateful  for  your  letting  us  know  about  it  £hal  IT 
would  be  enabled  to  correct  the  errort 

Very  truly  yours, 

SECRETARY."  ~~ 
As  heretofore  shown  by  the  averments  of  defendant's 
answer,  its  theory  is  that  the  assured  was  not  a  member  in 
good  standing  of  the  defendant  organization  at  the  time  of 
his  death;  that  prior  to  his  death  he  had  been  ipso  facto  sus- 
pended by  reason  of  his  default  in  the  payment  of  his  duesj 
that  proofs  of  her  father's  death  were  not  furnished  by  plain- 
tiff as  required  by  the  certificate  of  insurance;  and  that 
therefore  plaintiff  was  not  entitled  to  recover. 

Plaintiff's  theory  as  stated  in  her  brief  is  that  "the 
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affidavits  In  support  of  plaintiff's  motion  for  sumuary  judg- 
ment state  a  prime  facie  case  for  recovery,  and  defendont's 
counter-affidavits  present  no  defense  to  plaintiff's  claim":; 
that  "the  deceased,  Joseph  dhimkus,  was  still  a  member  in  good 
standing  in  the  Lithuanian  Roman  Catholic  Alliance  of  America 
at  the  time  of  his  death,  as  by  its  past  conduct  towards  hisa 
defendant  had  waived  the  necessity  for  prompt  payment  of  dues 
by  him,  and  plaintiff,  his  beneficiary,  T/as,  therefore, 
entitled  to  payment  of  the  benefits  due  under  the  certificate 
of  member sip ";  and  that  "Article  23,  Paragraph  2  of  the  de- 
fendant's by-laws  is  not  an  automatic  or  self -executing  for- 
feiture provision  and  defendant  took  no  such  affirmative  aa  ion 
as  would  terminate  the  membership  of  Joseph  Shimkus." 

Defendant  first  contends  that  the  affidavits  filed  in 
support  of  plaintiff's  motion  for  summary  judgment  "do  not 
conform  to  the  necessary  statutory  requisites,  and  are  fatally 
defective,  in  substance  and  form,  to  support  the  summary  judg- 
ment under  Seo,  fj   of  the  Practice  Act  and  Rule  15  of  Supreme 
Court. " 

Defendant's  profuse  argument  and  the  numerous  proposi- 
tions advanced  by  it  in  his  brief  in  support  of  this  contention 
can  be  of  no  avail  on  this  appeal  in  view  of  the  fact  that  it 
interposed  no  objection  in.  the  trial  court  either  to  the  form 
or  substance  of  plaintiff's  supporting  affidavits  or  as  to  the 
competency  thereof.  The  right  of  the  trial  court  to  consider 
said  affidavits  in  determining  whether  or  not  plaintiff  was 
entitled  to  summary  judgment  was  not  questioned,  v/hile  it  is 
true  that  the  affidavit  of  the  court  reporter,  Alfred  H. 
Frederick,  as  to  the  testimony  of  Mrs,  Hayes  in  her  discovery 
deposition  did  not  conform  to  the  requirements  of  Rule  15  of 
the  Rules  of  Practice  and  Procedure  of  the  Supreme  court  per- 
taining to  affidavits  for  summary  judgments,  defendant  is  pre- 
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eluded  from  questioning  the  propriety  of  Frederick's  affidavit 
for  the  first  time  in  this  court.  However,  even  though  Frede- 
rick's affidavit  should  be  disregarded  and  eliminated  from 
consideration,  plaintiffs  right  to  a  summary  judgment  would 
not  be  affected. 

None  of  the  facts  asserted  in  plaintiff's  affidavit  were 
denied  in  defendant's  counter-affidavits  and  no  facts  were  set 
forth  in  said  counter-affidavits  v/hich  tended  to  disprove  a 
single  fact  stated  in  plaintiff's  affidavit.  Furthermore,  the 
affidavit  of  defendant's  secretary  merely  served  to  fortify 
the  prima  facie  case  made  by  plaintiff's  affidavit,  since  it 
was  recognized  therein  that  Shimkus  was  still  a  member  in  good 
standing  of  the  defendant  organization  up  to  August  1,  1941 
although  he  was  in  arrears  for  six  months'  dues  at  that  time 
and  since  it  was  not  shown  by  either  of  defendant's  counter* 
affidavits  that  any  affirmative  action  was  taken  prior  to  his 
death  on  August  24,  l941  to  expel  hi»  from  membership  or  to 
forfeit  his  insurance  certificate.  Thus,  no  disputed  question 
of  fact  was  presented  by  the  affidavits  of  the  parties. 

The  only  questions  presented  by  the  undisputed  facts  set 
forth  in  the  affidavits  were  questions  of  law,  the  first  of 
which  is  whether  defendant  by  its  conduct  waived  the  forfeiture 
provision  contained  in  paragraph  2  of  Article  23  of  its  by-laws 
and  the  second  is  whether  defendant  by  its  conduct  waived  the 
requirement  of  the  certificate  of  insurance  that  plaintiff 
furnish  the  defendant  with  formal  "Proofs  of  Death." 

In  Haxter  ^^ifefep^pJ^taiL^LifxJta^^^o^,  318  111.  369, 
in  discussing  the  question  of  waiver  the  Supreme  court  said 
at  pp.  371  and  372j 

^.m....*.  ''Tiie  Question  as  to  what  frets  are  necessarv  to  ™« 

tlSf?*  W8fVer  is  a  ^estion  of  lL/r!heGeSisgLe°of°?uoh 
lacts  m  a  given  case  is  a  question  of  fact.     The  ADoen«tP 
Court  found  that  the  right  of  the  insurer^  inslsfon  thT 
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lapse  of  the  policy  for  failure  to  pay  the  premia...  ithin 
the  time  required  had  h&en.  waived  hy   its  conduct.   hat 
that  conduct  was  La    .  stion  of  fact  and  is  not  open  to 
review  here,  but  it  mat  be  taken  as     blished  that  the 
plaintiff  in  error  had  at  previous  times  accepted  payments 
on  this  policy  after  the  thirty-one  days  of  grace  had 
expired.  Valvar  by  an  insurer  results  when  it  by  an  act. 
statement  or  course  of  conduct  toward  the  a  sured  recognizes 
the  policy  as  existing  though  the  time  for  payment  of  the 
premium  has  expired,  forfeiture  of  life  insurance  policies 
is  not  favored,  and  unless  the  circumstances  show  a  clear 
intention  to  claim  a  forfeiture  for  nonpayment  of  the 
premium  such  forfeiture  will  not  be  enforced.  If  the 
conduct  of  the  insurer  is  such  as  to  in  uco  the  assured  to 
believe  that  a  forfeiture  will  not  be  insisted  upon,  the 
insurer  will  be  held  to  be  estopped  from  taking  advantage 
of  such  forfeiture," 

Did  the  defendant  by  its  conudct  waive  the  forfeiture 
provision  of  its  by-laws  as  to  Shimkus?  It  will  Le  noted  that 
the  statement  and  tabulation  heretofore  set  forth,  which  was 
furnished  to  plaintiff  by  defendant,  shows  that  the  decedent 
had  been  one  of  defendant's     »ra  since  aarch  12,  1917,  or 
about  24  years  up  to  the  time  he  made  his  last  payment  of  dues 
and  it  also  shows  an  itemization  of  each  payment  of  dues  made 
by  him  during  the  seven  years  prior  to  his  death.  The  tabula- 
tion shows  as  to  each  payment  of  dues  made  by  ahimkus  during 
said  period  the  "Month  and  Year  Paid,"  the  "Number  of  Months" 
paid  for,  the  date  to  which  the  particular  payment  paid  the 
decedent's  dues  and  the  '*  .mount  Paid,"  An  analysis  of  said 
tabulation  discloses  that  when  the  decedent  made  his  last 
payment  of  six  months  dues  in  March,  1$41,  he  was  then  in 
arrears  for  seven  months  and  that  he  was  still  delinquent  for 
one  month's  dues  after  making  such  payment}  that  when  Shimkus 
paid  five  months'  dues  in  October,  1940,  he  was  then  in  arrears 
for  seven  months  and  that  he  was  still  delinquent  for  two 
months  after  making  such  payment}  that  in  another  instance 
the  decedent  was  in  arrears  for  six  months  when  he  paid  four 
months'  dues,  leaving  him  still  delinquent}  that  in  fife  in- 
stances the  decedent  was  in  arrears  for  five  months'  dues  when 
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same  were  paid  and  accepted;  and  that  in  nine  instances  the 
decedent  was  in  arrears  Tor  four  months'  dues  when  same  were 
paid  and  accepted.  Thus,  it  appears  that  regardless  of  how 
much  plaintiff's  father  was  in  arrears  in  the  payment  of  his 
dues  during  the  seven  years  prior  to  Ms  death  he  was  never 
treated  by  the  defendant  other  than  as  a  member  in  good 
standing,  that  his  dues  were  accepted  even  though  he  was 
delinquent  from  four  to  seven  months  when  he  paid  them, 
that  no  affirmative  action  was  ever  taken  to  expel  or  suspend 
him  and  that  defendant  never  invoked  the  so-called  self- 
executing  forfeiture  provision  of  its  by-laws  when  the  decedent 
was  in  arrears  in  the  payment  of  his  dues  beyond  the  three 
month  grace  period. 

It  is  not  even  necessary  for  plaintiff  to  depend  on 
her  Mi  affidavit  to  show  defendant's  conduct  toward  Shimkus 
in  respect  to  his  payment  of  dues,  because  its  own  counter- 
affidavits  shov.  conclusively  that  he  v/as  not  treated  as  an 
expelled  member  whoso  insurance  certificate  had  been  forfeited 
at  any  time  prior  to  his  death.  The  counter-afiidavit  of  de- 
fendant's president,  in  so  far  as  it  is  pertinent,  merely 
states  that  "Joseph  Shimkus  was  at  the  time  of  his  decease  in 
arrears  in  the  payment  of  dues  to  the  Lithuanian  Roman  Catholie 
Alliance  of  ,jnerica,  since  February  12th,  A.  B.  1941,  and  had 
been  marked  delinquent  upon  the  records  of  said  Corporation. " 
There  is  absolutely  no  significance  in  the  fact  that  Shimkus 
was  "marked  delinquent"  on  defendant's  records  since  February 
12th,  1941.  He  had  been  delinquent  for  a  sufficient  number 
of  months  to  warrant  his  suspension  or  expulsion  during  the 
greater  part  of  the  seven  years  prior  to  his  death  and  yet  he 
was  never  treated  or  considered  during  that  time  other  than 
as  a  member  of  the  defendant  organization  in  good  standing. 
The  affidavit  of  defendant's  secretary  merely  recites 
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that  shimkus *  dues  were  paid  up  to  February  12,  1941  and  that 
he  was  in  arrears  at  the  time  of  his  death  and  then  states 
that  "a  delinquency  notice  was  mailed  to  J,  Zementaite,  Secre- 
tary of  Lodge  101,  dated  July  17th,  1941,  notifying  her  that 
the  said  Joseph  Shimkus  would  be  lapsed  if  his  dues  were  not 
paid  in  full  by  August  1st,  1941." 

Even  a  casual  reading  of  the  counter-affidavit  of 
Secretary  Kvetkas  demonstrates  that  it  completely  refutes 
defendants  contention  that  Shimkus  was  expelled  ipso  facto 
at  any  tine  prior  to  his  death  and  that  the  rights  of  himself 
and  his  beneficiary  under  his  insurance  certificate  were  for- 
feited because  of  Ms  failure  to  pay  his  dues  within  the  grace 
period  of  three  months  as  provided  in  paragraph  2  of  Article 
23  of  defendant's  by-laws  and  constitution., 

The  decedent  certainly  could  not  have  been  automatically 
expelled  and  still  officially  recognized  in  Secretary  Kvetkas* 
affidavit  as  a  member  in  good  standing  on  July  17,  1941,  when 
he  was  more  than  five  months  in  arrears.  Evetkas*  affidavit 
went  further  and  stated  in  effect  that  Shimkus  would  continue 
to  be  recognized  as  a  member  in  good  standing  if  he  paid  his 
dues  by  August  1,  1941,  at  which  time  he  would  have  been  Six 
months  in  arrears.  Kvetkas  did  state  in  his  affidavit  that 
"there  is  no  record  of  any  further  payments  made  by  or  on 
behalf  of  said  Joseph  Shimkus11  but  it  is  not  stated  in  either 
of  defendant's  affidavits  that  it  took  any  affirmative  action 
between  August  1,  1941  and  August  24,  1941,  when  Shimkus  died, 
to  expel  him  or  to  forfeit  his  insurance  certificate. 

The  law  is  well  settled  in  this  state  that  a  beneficial 
insurance  organization  may  by  its  own  conduct  waive  the  necessity 
for  prompt  payment  of  dues  by  permitting  a  member  thereof  to 
make  payments  after  they  are  due  and  this  is  particularly  true 
where  such  a  course  of  conduct  has  been  carried  on  over  a  long 
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period  of  time. 

Defendant  having  established  a  coarse  of  dealing  with 
the  decedent  as  to  the  payment  of  his  dues,  always  accepting 
them  and  never  refusing  them,  irrespective  of  when  he  paid 
them  or  the  amount  of  his  delinquency  at  the  time,  it  must 
be  held  that  it  waived  the  prompt  payment  of  dues  by  Shimkus 
and  the  forfeiture  provision  of  its  by-laws. 

In  Riddle  v.  General  union  of  .International  B,A  Etc,. , 

309  111,  App.  163,  the  deceased,  Graber,  was  a  member  of  the 

defendant  union.  His  administrator  made  application  to  the 

union  for  the  payment  of  the  death  benefits  specified  in  its 

constitution  for  members  who  were  in  good  standing  at  the  time 

of  their  death  and  for  six  months  prior  thereto.  The  union 

refused  payment  on  the  ground  that  Graber  was  in  arrears  for 

two  months  at  the  time  of  his  death.  The  trial  court  entered 

judgment  in  favor  of  the  plaintiff  for  $J00  and  the  union 

appealed.  In  affirming  the  judgment  of  the  trial  court  this 

court  said  at  pp.  164-167  J 

"Appellant  claims  that  the  deceased  at  the  time  of  his 
death  was  not  in  good  standing  because  the  December  and  January 
dues  had  not  been  paid  in  advance.  The  receipts  showing  pay- 
aent  show  clearly  and  conclusively  that  appellant  adopted  a 
different  system  of  payment  from  that  which  it  claimed  -  thai 
is,  in  advance;  that  it  accepted  the  dues  of  the  deceased  almost 
as  he  wished  to  pay  them  -  never  in  advance,  always  in  arrears, 
and  when  he  paid  two  montii3  at  a  time  instead  of  one  it  still 
left  him  in  arrears.  Notwithstanding  this  the  appellant  accepted 
his  Lioney  and  kept  him  as  a  member  in  good  standing  of  its  union, 
and  continued  to  accept  the  money  time  and  time  again  under  this 
different  system,  which  apparently  met  the  convenience  of  the 
deceased. 

"We  have  so  often  held  that  this  course  of  conduct 
waives  the  payment  prescribed  in  insurance  policies  and  other 
like  obligations  that  it  seems  futile  to  repeat  it  here.  &/<& 

"In  Harris  v.  Sovereign  Camp  of  Woodmen  of  the  v.orld. 
374  111.  47,  our  Supreme  Court  said: 

"•We  approve  of  the  judgment  of  the  Appellate  court 
on  the  only  question  which  we  have  power  to  review.  In 
Dromgold  v.  Royal  Neighbors  of  Amerjcaf  2 61  111,  6o(j> 
163n7~1,  5&4,  we  held  that  a  subordinate  lodge  or  ' 
council  is  the  agent  of  the  supreme  lodge  or  council, 
notwithstanding  the  declaration  of  any 
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by-1:  w  to  the  contrary;  that  where  a  member  is  required  to 
pay  dues  to  the  local  lodge,  the  local  lodge,  in  that  matter, 
is  the  agent  of  the  supreme  lodge,  and  is  the  authority  with 
whom  members  must  deal,  and  upon  whose  actions-  within  the 
scope  of  its  authority,  the  members  may  rely;  that  if  a 
benefit  society  permits  a  subordinate  lodge  and  its  officers 
to  act  in  such  a  manner  in  receiving  dues  that  the  member  is 
justified  in  believing  that  the  reasons  for  forfeiture  speci- 
fied in  the  by-laws  have  been  waived,  the  society  cannot  set 
up  such  a  forfeiture  nor  rely  thereon  as  a  defense  to  a  suit 
on  the  benefit  certificate.  This  case  is  so  close  to  that  one 
on  the  facts  that  we  might  quote  much  of  the  opinion  here,  but 
deem  it  unnecessary.  * 

"These  decisions,  together  with  nany  others  that  might 
be  cited,  would  seem  to  have  settled  once  and  for  all  the 
question  of  reiver  of  payment  in  such  cases.  The  facts  in 
this  case  show  to  our  mind  that  if  deceased  had  lived  and  sent 
in  his  payment  at  the  date  he  died,  instead  of  dying,  the 
appellant  would  have  willingly  received  it.  It  was  only  when 
♦pay-day*  came  that  it  fell  back  upon  its  strict  adherence 
to  the  rule  that  dues  must  be  paid  in  advance," 

In  Bayci  v.  Rango.  304  111.  App,  2Q3,  this  court  said 

at  pp.  210,  211s 

"In  an  attempt  to  give  a  pretense  of  merit  to  the  defense, 
the  claim  was  feebly  made  that  the  deceased  was  not  a  member  in 
good  standing  at  the  time  of  his  death.  The  deceased,  under 
the  Constitution  of  the  International  Union,  should  have  paid 
to  Rango,  Secretary-Treasurer  of  Local  548,  his  death  benefit 
dues  of  eighty  cents  for  the  month  of  May,  1937*  on  the  first 
day  of  thai  month.  He  died  'suddenly'  on  May  24 ?  and  the  dues 
for  that  month  had  not  been  paid.  Under  the  particular  facts 
of  tills  case  there  is  not  the  slightest  merit  in  the  instant 
contention.  The  record  showing  the  payments  by  the  deceased  of 
death  benefit  dues  to  Local  548  from  June,  193?,  to  April  27 ^ 
1937i  is  before  us,  and  it  shows  that  during  that  entire  period 
the  deceased  never  paid  his  monthly  death  benefit  dues  on  the 
first  day  of  the  month.  To  instances  The  dues  for  January 
and  February,  1937,  ware  paid  on  March  1,  1937*  and  the  dues 
for  March  and  April.  1937,  were  paid  on  April  27,  1937.  At  no 
time  during  the  period  covered  by  that  r  cord  does  it  appear 
that  the  deceased  was  suspended  or  that  dues  were  refused  by 
the  Local  or  International  Union;  **»  Under  numerous  decisions 
of  tliis  State  the  provision  of  the  Constitution  of  the  Inter- 
national Union  requiring  the  members  to  pay  the  death  benefit 
dues  on  the  first  "of  the  month  was,  under  the  facts,  waived. 
2o   refer  to  a  few  cases:  ^lg^,j^  Inter u.rbiqnal  Ass'n  of  Bridge 
&  structural  workers f  202  111."  App.  30oT"  Railway  Passenger  & 
Freight  Conductors  •  Mutual  MOL*teiLeJLii.4SSJin^         157 
111.  194;'"  Dromgold  v.  Loyal  Heighbbrs.  2ol  111,  oOj  Olszewski 
y.  ritchie,"28'7  ECU  App,  4^27" 

The  second  question  of  law  presented  on  the  face  of  the 

affidavits  is  whether  plaintiff  is  barred  from  maintaining  this 

action  by  reason  of  her  failure  to  furnish  defendant  with 

Proofs"  of  the  decedent's  death  as  required  by  the  insurance 
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certificate.      J -iaintiff  concedes  that   she  did  not  furnish  the 
defendant  witfc  formal   Proofs  of  Death"  of  the  decedent  as 
required  by  the   insurance   cert,  te  but  she  asserts  that  de- 

cant waived  the  necessity  for  furnishing  such  proofs. 

It  has  been  repeatedly  held  that  where  a  rwitual  benefit 
society  or   similar  organisation  denies  all  liability  for  the 
payment  of  a  death  benefit  on  the  ground   that  the  deceased  had 
forfeited  all  rights  of  beneficial  liberal  iP  and  was  no  longer 
a  nember  of  such  society  or  organisation  the   beneficiary  of  the 
assured  is  excused  from  the  necessity  of  furnishing  formal 
proofs  of  death. 

-n  SSBlt»&  gg^lsfcaghiao^  af  aters  &  Jo&iers  ».  1%^^ 

107  111.  App,   306,   the  decedent  was  a  member  of  a  trade  union 
until  his  death.     Plaintiff  his  widow,  Bade  a  claim  for  the 
funeral  benefit  of  «20G.     The  defendant  union  contested  the 
clcim  upon  the   around,   among  others,   that  no  proofs  of  death 
were  furnished.     The  court  said  at  pp.   211  and   312: 

»s***   «?!  iYdiVd  obJf;ti01*  °-   Plaintiff  in  error  is  that  the 

S!*LS2   ~0t    l?l**fV   t0  the  l0C£l  imlon  a  certificate  of 
the  facts  trm  the  attending  physician'-   as  is  reaulral  bv 

toCth^i'?t°o;the  ""ttSgffl     fhis  iVa  condition  precedent 
SASSi!f*2?72T:t   S*2"  »  F***»   noncompliance 


+w  ^       7  u     Bg&1?  oenerit,   and  he  answered  her  that 

good       t?  L^r,anythif^c^e  h**  »■««»*  was  not  in 

goou   .-,0  ,.ding0    •     She  must  be  content  to  lay  the   same   Ther 

2£3S*1??'HtI,2  °ne-°-   itS  officers  wh0  ha«  authority  to 
receive  it.     3J  our  opinion,   the  financial   secretary  is  that 
career,   and  tnat  by  his  denial  of  all  liability!   she  was 
KT^lfof  SiT"8*"*  of  presenting   ££  certificate. 
iT,  fSJ?     f  SSch  a  G°rpora.tion,   charged  with  the  duty  of 
giving  proofs  of  death,  prisS  facie  has  the  pewer  i©  iUw 

liability  upon  the  part  of  his  principal." 

(To  the   same  effect  are  Order,of_  -Chosen  Friends  vt   Aiififo^jfjgj. 

75  111.  /pp.  74;    asftjaraaa  ^  ag»gmp  feraei!  atf  fr*^  -^  f^rm 

Frienda*  W  «■  &  107;   »^^^iliam  flL  «-  An  ihTfnn  *■  ffi^mrr, 

137  111.    417,   434;      Mfl  »„  fft,?3|ffr  tefe^  ^*ft»  Ugi^    29   S.    C.    560; 
£^^^^  112  u.  5.  696j  Covenant 
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Bfe  Ben.  Ass'n  v.  3pies  et  al..  114  ill,  463.) 

This  brings  us  to  the  question  as  to  whether  the  trial 
court  was  warranted  in  allowing  plaintiff's  motion  for  summary 
judgment.  The  law  applicable  to  the  consideration  and  deter- 
mination of  such  a  motion  is  clearly  set  forth  in  Spry  v. 
Chicago  Ryt  Bquipment^o^  298  111.  /.pp.  471,  where  the  court 
said  at  p.  478; 

"The  Civil  Practice  Act  provides  for  the  entry  of  a 
summary  judgment  'unless  the  defendant  shall  ***  show  he  has 
a  sufiieiently  good  defense  on  the  nerlts  to  all  or  some  part 
plaintiff's  claim  t0  entitle  him  to  defend  the  action.? 

+  *.  ^   ?**«&  what  constitutes  a  good  defense,  this  court 
fo?^^3^^^  111.  App. 

f"K,  ille  Primary  purpose  of  TJe^ionTToTthe  Civil  Practice 
V.Lf  S0,6^1?.11?8  .court  t0  determine  whether  there  is  an 
iq?%    v  fJct^ilc^sno^-dfe  tried.  In  Dawn, y^Massarene. 
1^2  J . J.  &.  577,  the  Appellate  Division  of  the  upreme^Court, 
h«  kH^  a  si?ilal;  !eoti°n»  saidj   'The  defendant  must  show 
ihi^La  ^"f,?1?6  defe*se  to  the  action,  one  which  he  may  be 
;SiJtM»2S5a?H8h'  It^ust  be  a  Plausible  ground  of  defense, 
something  fairly  arguable  and  of  a  substantial  character.  This 
he  must  show  by  affidavits  or  other  proof.'     wwwr*  ^nis 

•^rf.J^JvJf*  f  °Ert*  °f  G0^se,  must  determine  from  the 
tuS? a7it!nfiled3^ther  the  defendant  has  interposed  a 
d^n^n?fiy  E3j  uf£enss  t0  entitle  it  to  defend,  but  where 
defendant's  affidavits  present  no  substantial  triable  issues 
o±  fact,  the  eourx  will  grant  the  motion  for  summary  judgment." 

Vfe  are  impelled  to  hold  that  the  affidavits  presented 
no  triable  issues  of  fact;  that  the  questions  of  law  presented 
8*1*1?  were  properly  decided  adversely  to  defendant  and  that 
the  trial  court  did  not  err  in  granting  plaintiff's  motion  for 
summary  judgment, 

Numerous  other  points,  many  of  them  highly  technical, 
have  been  urged  and  considered  but  we  do  not  think  it  would 
serve  any  useful  purpose  to  discuss  them. 

In  view  of  the  record  in  this  case  we  feel  constrained 
to  say  that  it  is  regrettable  that  a  religious  beneficial 
society  like  the  defendant  herein  should  have  fought  the  claim 
of  a  beneficiary  of  a  member  who  had  paid  dues  to  the  organi- 
zation for  a  period  of  24  years. 
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The  trial  court  failed  to  make  an  allowance  to  defend- 
ant for  the  six  months'  dues  which  Ghimkus  was  in  arrears  at 
the  time  of  his  death  and  which,  at  ^2.52  per  month,  amounted 
to  $15.12. 

hile  the  trial  court  properly  allowed  plaintiff »s 
motion  for  summary  judgment,  it  erred  in  failing  to  allow 
defendant  a  credit  of  £L5. 12  for  the  six  months'  dues  which 
the  decedent  was  in  arrears  at  the  time  of  his  death.  The 
judgment  of  the  trial  court  will  therefore  be  reduced  to 
that  extent. 

JdDGMSNT  reversed  and  judgment 

HERE  FOR  $1151.54  IN  FAVOR  OF 
PLAINTIFF  AND  AGAINST  DEFENDANT. 

Friend,  P.  J%,  and  ^canlan,  J.,  concur* 
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MABEL  NEW  and  HILDA  YOUNGREN, 

Appellees, 

v. 

ABELL  HOVffi  COMPANY,   a  corporation, 

Appellant, 


>«-A  ^^  -f%     '  '^^ 

APPEAL  PROM  CIRCUIT 
COURT,  COOK  COUNTY, 


U   JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  action  was  brought  by  plaintiffs,  Mabel  New  and 
her  mother,  Hilda  Youngren,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  them  as  the 
result  of  the  negligence  of  the  defendant,  Abell  Howe 
Company,  in  the  operation  of  a  truck  owned  by  it*  The 
Jury  returned  verdicts  finding  the  defendant  guilty  as  to 
both  plaintiffs  and  assessed  Mabel  New's  damages  at  $3500 
and  Hilda  Youngren* s  damages  at  $1500.  Hilda  Youngren, 
having  consented  to  a  remittitur  of  $1,000,  judgment  was 
entered  against  the  defendant  in  her  favor  for  $500  and 
judgment  for  $3500  was  entered  against  the  defendant  on 
the  verdict  in  favor  of  Mabel  New.  Defendant  appeals 
from  both  judgments. 

Inasmuch  as  the  judgments  entered  herein  will  have 
to  be  reversed  and  since  the  case  will  in  all  likelihood 
be  retried,  we  refrain  from  stating  or  discussing  the  evi- 
dence at  any  greater  length  than  is  necessary  to  show  the 
reasons  for  our  reversals 

Plaintiffs  stepped  from  the  north  curb  of  Madison 
street  onto  the  east  crosswalk  of  Karlov  avenue  with  the 
intention  of  proceeding  on  said  east  crosswalk  to  the  south 
side  of  Madison  street.  There  was  a  safety  island  north 
of  the  north  or  west  bound  street  car  track  on  Madison 
street  and  to  the  east  of  the  east  crosswalk  of  Karlov 
avenue.  The  distance  from  the  north  curb  of  Madison  street 
to  the  northernmost  street  car  rail  was  about  30  or  35  feet. 
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Hhere  were  traffic  signals  on  the  four  corners  of  this  inter- 
section and,  when  plaintiffs  left  the  north  curt  of  Madison 
street  and  started  to  walk  south  on  the  east  crosswalk  of 
Karlov  avenue,  the  green  light  was  with  them  for  north  and 
south  traffic.  After  they  had  walked  south  on  the  crosswalk 
to  a  point  about  even  with  the  safety  island,  the  traffic 
signal  changed  to  amber  and  plaintiffs  stopped,  knowing  that 
the  signal  light  would  almost  immediately  change  to  green 
for  east  and  \rest  traffic*  !2hey  were  injured  by  contact 
with  defendant's  truck  which  was  being  driven  west  in  or 
approximately  in  the  rails  of  the  west  bound  street  car  track 
on  Madison  street.  Both  plaintiffs  testified  that  prior  to 
being  injured  they  did  not  look  east  for  the  approach  of 
traffic  on  the  west  bound  street  car  track  on  Madison  street 
and  that  if  they  had  looked  they  could  have  seen  several 
blocks  toward  the  east. 

Defendant's  theory  is  that  immediately  prior  to  the 
accident  plaintiffs  were  on  the  east  crosswalk  of  Karlov 
avenue  and  that  "while  the  truck  was  being  operated  in  a 
westerly  direction  on  Madison  street,  at  a  reasonable  rate 
of  speed,  in  the  oar  track  and  while  proceeding  in  a  straight 
line  the  two  plaintiffs  walked  into  the  side  of  the  truck," 

Plaintiffs*  theory,  as  stated  on  the  first  page  of 
their  brief  as  to  their  position  at  and  immediately  prior 
to  the  time  of  the  accident,  is  that  they  "started  across 
Madison  street,  on  the  east  crosswalk  of  Karlov  avenue, 
with  the  traffic  lights  in  their  favor,  that  they  reached 
the  safety  island  and  stopped,  and  were  on  or  at  the  end 
of  the  island  in  a  position  of  apparent  safety  when  they 
were  hit  by  defendant's  truck,  which  was  west  bound  on 
Madison  street, M 
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This  statement  of  plaintiffs'  theory  is,  to  say  the 
least,  confusing,  because  it  places  them  at  the  time  they 
were  injured  either  on  the  safety  island  or  on  the  crosswalk 
"at  the  end  of  the  safety  island"  waiting  to  proceed  south 
across  Madison  street.  Their  real  theory,  as  stated  and 
reiterated  in  the  argument  in  their  brief,  seems  to  be  that 
"while  they  were  standing  on  the  raised  portion  of  the  safety 
island  they  were  struck  by  defendant's  truck,"  that  they 
"were  standing  on  the  raised  portion  of  the  safety  island 
and  the  side  ©f  the  defendant's  truck  hit  them"  and  that 
"they  were  standing  on  the  safety  island  when  they  were 
struck  by  defendant's  truck  which  had  an  overhang," 

It  is  readily  apparent  that,  if  plaintiffs  were  stand- 
ing on  the  raised  portion  of  the  safety  island  when  they  were 
injured,  the  question  as  to  what  constituted  due  care  on  their 
part  and  negligence  on  defendant's  part  would  be  essentially 
different  than  if  they  were  standing  on  the  east  crosswalk 
of  Karlov  avenue  waiting  to  cross  the  streetcar  tracks  on 
Madison  street.  Therefore  the  position  of  plaintiffs  immedi- 
ately prior  to  and  at  the  time  they  were  injured  -  as  to 
whether  they  were  on  the  raised  portion  of  the  safety  island 
or  on  the  crosswalk  -  has  a  material  bearing  on  the  question 
of  the  exercise  of  due  care  by  them  as  well  as  on  the  question 
of  the  alleged  negligence  of  the  defendant. 

Plaintiff,  Hilda  Youngren,  did  not  testify  at  all  as 
to  the  position  of  herself  and  her  daughter  before  the  acci- 
dent. In  her  testimony  she  stated  that  she  had  no  recollection 
at  all  as  to  what  happened  except  that  after  the  accident 
"she  was  on  the  street  near  the  sidewalk," 

In  respect  to  the  position  of  her  mother  and  herself 
at  and  immediately  prior  to  the  time  of  the  accident  plaintiff, 
Mabel  New,  testified  as  follows  on  direct  examination; 
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"Q.  As  you  walked  across  on  the  crosswalk  what,  if  any, 
change  was  there  In  the  light  for  north  and  south  bound  traffic 
as  you  neared  the  center  of  the  street?  A*  We  got  to  the 
safety  island  when  the  light  turned  amber.  Q.  The  safety 
island,  will  you  describe  that  to  this  jury?   A.  Well,  that 
is  a  raised  island  on  the  side  of  the  car  line  and  it  slants 
down  as  it  gets  to  the  crosswalk,  and  we  were  standing  on  the 
raised  sectionP  on  the  crosswalk  also*  ***  Q.  How  long  did 
you  remain  standing  on  the  safety  island?  A.  I  would  say  a 
minute  ©r  so  for  the  lights  to  change .  ***    Then  what  happened 
to  you?  A.  Well,  I  was  standing  there  waiting  for  the  light 
to  change  and  the  li^ht  turned  green  when  I  was  thinking  about 
going  out,  when  this  truck  hit  me."  (Italics  ours.) 

She  testified  on  cross-examination: 

"Q.  You  were  about  at  the  end  of  that  safety  island, 
were  you  not,  at  the  end,  the  west  end  of  it?  A.  Level  with 
the  safety  island  on  the  crosswalk*  yes,"   (Italics  ours.) 

It  will  be  noted  from  the  foregoing  testimony  of  Mabel 
New  that  she  stated  that  "we  were  standing  on  the  raised 
section"  of  the  safety  island  and  "on  the  crosswalk  also"  and 
that  they  were  standing  "level  with  the  safety  island  on  the 
crosswalk." 

Prom  the  present  state  of  the  evidence  in  the  record 
it  is  impossible  for  us  to  feirly  determine  whether  plain- 
tiffs  were  on  the  raised  portion  of  the  safety  island  or  on 
the  crosswalk  when  they  were  Injured.  One  thing  is  certain 
and  that  is  they  could  not  have  been  in  both  places  at  the 
same  time.  It  is  a  matter  of  common  knowledge  that  the 
raised  portion  of  a  safety  island  never  extends  onto  any 
portion  of  the  crosswalk  but  gradually  tapers  down  to  the 
level  thereof  and  it  was  incumbent  upon  plaintiffs  to  show 
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with  a  reasonable  degree  of  certainty  where  they  were  at  the 
time  they  were  injured. 

We  do  not  wish  to  be  understood  from  anything  we  have 
said  herein  as  intimating  that  plaintiffs  cannot  pro**  their 
case  in  either  event  -  whether  they  were  on  the  raised  portion 
of  the  safety  island  or  on  the  crosswalk  -  when  they  were  in- 
jured. Neither  do  we  wish  to  be  understood  as  intimating 
that  defendant  cannot  successfully  defend  against  plaintiffs* 
claim  in  either  event  -  whether  they  were  on  the  raised  portion 
of  the  safety  island  or  on  the  crosswalk  -  when  they  were 
injured. 

Defendant  contends  that  the  trial  court  erred  in  re- 
fusing to  give  three  certain  instructions  tendered  by  it.  We 
deem  it  unnecessary  to  discuss  the  propriety  of  these  in- 
structions, since  it  is  fair  to  assume  that  the  jury  will  be 
correctly  instructed  when  this  ease  is  retried. 

We  are  impelled  to  hold  that  the  verdicts  were  against 
the  manifest  weight  of  the  evidence  and  that  the  ends  of 
justice  will  be  best  served  by  a  retrial  of  this  case. 

For  the  reasons  stated  herein  the  judgments  of  the 
Circuit  court  of  Cook  county  are  reversed  and  the  cause 
is  remanded  for  a  new  trial, 

JUDGMENTS  REVERSED  AHD  CAUSE 

UMSm  for  a  m;:  trial. 
Friend,  P,  j#,  and  seanlan,  Jt>   concur. 
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INDUSTRIAL  NATIONAL  BANK  OF 
CHICAGO, 

Appellant, 

v. 

HAROLD  SCHOR  et  al, 


) 
) 
) 
)  APPEAL  PROM,  MUNICIPA 

) 

)   COURT  OF  CHICAGO* 


- 


4%  C%  Y*t   T  IK 

N,  H.  ALTENBERG,  ,)        l./J 

Appellee.    ) 
MR*  JUSTICE  SULLIVAN  DELIVERED  THE  OPIKIQH  OF  THX*  COURT, 

This  appeal  by  plaintiff,  Industrial  National  Bank 
of  Chicago,  seeks  to  reverse  an  order  which  vacated  a  judg- 
ment entered  on  August  25,  1944  reviving  an  original  -judg- 
ment by  confession  entered  on  July  7,   1927* 

There  is  no  dispute  as  to  the  facts.  The  Industrial 
National  Bank  of  Chicago,  which  is  the  successor  by  conver- 
sion to  the  Personal  Loan  and  Savings  Bank,  procured  a  judg- 
ment by  confession  on  July  79   1927  in  the  Municipal  court 
of  Chicago  against  Harold  Schor,  N.  II.  Altenberg  and  Morris 
Rosens tein.  On  July  20,  1944  the  plaintiff  Instituted  pro- 
ceedings for  the  revival  of  the  judgment  by  confession, 
caused  summons  to  issue  and  delivered  same  to  the  Bailiff 
of  the  Municipal  court,  who  returned  it  with  his  indorse- 
ment thereon  "no  service #°  Thereupon  plaintiff  caused  an 
alias  summons  to  issue  against  the  defendants  which  was 
likewise  returned  indorsed  "no  service."  Notwithstanding 
that  none  of  the  defendants  had  been  served  with  summons 
and  without  notice  to  them  of  any  kind,  plaintiff  procured 
a  judge  of  the  Municipal  court  to  enter  the  following  judg- 
ment order  of  revival  on  August  2|>,  1944: 

"Now  comes  the  plaintiff  in  this  cause  and  moves  the 
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Court  for  judgment  on  scire  facias  and  the  Court  being 
fully  advised  in  the  premises  sustains  said  motion  and 
thereupon  it  is  ordered  that  the  judgment  of  July  7th, 
1927,  against  the  defendants,  Harold  ichor,  Nathan  H» 
Altenberg  and  Morris  Rosensteln,  for  the  sum  of  Three 
Hundred  Three  and  60/100  Dollars  ($303.60)  be  end  the 
same  is  hereby  revived  for  full  amount  and  costs  of  both 
proceedings,11 

It  will  be  noted  that  the  foregoing  judgment  order  is 
completely  silent  as  to  whether  or  not  the  trial  court  had 
jurisdiction  and  as  to  whether  or  not  the  defendants  or  any 
of  them  had  been  served  with  process. 

Pursuant  to  the  revived  judgment  plaintiff  caused 
execution  to  issue  against  the  defendants,  which  was  returned 
nulla  bona*  It  then  instituted  garnishment  proceedings  on 
said  revived  judgment.  On  April  19,  1945  defendant  Altenberg, 
the  sole  appellee  herein,  appeared  specially  and  petitioned 
the  trial  court  to  set  aside  and  vacate  the  revival  judgment 
of  August  Z$$   1944,  His  petition  alleged  in  substance  that 
the  revival  judgment  had  been  entered  without  service  of 
process  upon  him  and  that  it  was  therefore  void,  because 
the  trial  court  did  not  acquire  and  have  jurisdiction  of 
his  person. 

Plaintiff  filed  an  answer  to  appellee's  petition  and 
after  a  hearing  on  said  petition  and  answer  the  trial  court 
entered  the  order  vacating  the  judgment  of  revival  of  August 
25,  1944,  from  which  order  this  appeal  is  taken. 

Plaintiff  urges  six  points  for  reversal,  contending 
that  "a  petition  under  Section  20-1/2  of  the  Municipal  Court 
Act  cannot  serve  the  office  of  an  appealMj  that  "error  of 
law  is  to  be  distinguished  from  error  in  fact  or  error  in 
the  nature  of  er^oy  coram  nobis";  that  "the  only  defenses 
to  a  revival  of  the  judgment  by  scire  facias  or  ordinary 
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civil  action  to  revive  are  nul  tiel  record,  payment  or 
release "j  that  "in  proceedings  for  the  revival  of  a  Judg- 
ment requirements  for  obtaining  jurisdiction  are  not  as 
strict  as  those  required  to  obtain  the  original  judgment 
and  in  a  revival  proceeding  the  defendant  may  submit  himself 
to  the  jurisdiction  of  the  Court  by  less  definite  conduct 
than  in  an  original  pleading"!  that  "a  special  appearance 
asking  any  other  than  jurisdictional  relief  becomes  a  general 
appearance  even  though  it  is  called  special"!  and  that  "pro- 
ceedings to  revive  a  judgment  so  that  execution  may  issue 
after  seven  years  do  not  constitute  a  new  suit  but  are  a 
continuation  of  and  a  part  of  the  original  suit," 

e  find  no  merit  in  any  of  these  contentions  and  are 
impelled  to  conclude  that  they  are  injected  herein  solely 
for  the  purpose  of  beclouding  the  only  real  question  in  this 
case  and  that  is  whether  the  revival  judgment  was  void  because 
the  trial  court  had  no  jurisdiction  to  enter  lt« 

The  petition  to  vacate  the  revival  judgment  was  not 
filed  under  section  20-1/2  of  the  Municipal  Court  Act  and 
that  section  certainly  is  not  involved  here*  There  is  no 
occasion  in  this  case  to  distinguish  between  error  of  law$ 
error  of  fact  or  error  in  the  nature  of  error  coram  nobis, 
because  the  lack  of  jurisdiction  of  the  trial  court  is  not 
only  clearly  shown  on  the  face  of  the  rocord  but  must 
necessarily  be  admitted.  This  case  is  not  concerned  with 
defenses  on  the  merits  to  an  action  to  revive  a  judgment 
nor  is  it  concerned  with  the  proposition  that  a  proceeding 
to  revive  a  judgment  does  not  constitute  a  new  suit  but  is 
a  continuation  and  a  part  of  the  original  suit*  Regardless 
of  whether  such  a  proceeding  constituted  a  new  suit  or  was 
a  continuation  of  the  original  suit,  there  can  be  no  question 
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but  that  a  valid  revival  judgment  could  not  be  entered  against 
the  defendants  un3.es s  the  trial  court  bad  acquired  jurisdic- 
tion over  their  persons,  is  heretofore  stated,  the  only  real 
question  presented  for  our  determination  is  v/hether  the  revival 
judgment  was  void  and  the  trial  court  had  the  right  t©  set 
it  aside  approximately  8  months  after  the  date  of  its  entry* 
As  already  shown,  the  record  discloses  on  its  face  that  the 
revival  judgment  was  entered  against  the  defendants  without 
any  service  of  process  upon  them  and  without  a  general  appear- 
ance having  been  filed  by  them*  It  is  elementary  that  under 
such  circumstances  the  trial  court  lacked  jurisdiction  of  the 
person  of  the  appellee  and  its  judgment  against  him  was  clear- 
ly void  and  a  nullity.  In  the  early  case  of  IO^on_v»ll  GrgaJir 
house.  1  3cam,  174,  the  Supreme  Court  said  at  p*  17?! 

"It  is  essential  to  the  exercise  of  all  jurisdiction 
rendering  judgments  or  decrees  affecting  the  persons  or 
property  of  individuals,  where  the  proceeding  is  by  summons 
directed  to  the  defendants,  that  they  should  have  indisputable 
evidence  before  them  that  the  party  to  be.  affected  by  their 
judgments  or  decrees,  is  regularly  before  them,  otherwise 
their  proceedings  are  coram  non  r1udice ;  consequently  irregular 
and  void*" 

In  Hunsaker  v.  VJattSj,,  257  111*  App.  351,  the  court  said 
at  p.  353! 

"Ihe  matter  under  consideration  lias  been  repeatedly 


clearly  and  affirmatively,  by  the  return  of  the  officer 
charged  by  law  \<dth  the  service  of  the  process,  that  the 
defendant  has  been  regularly  served. *  And  in  Vairin  v» 
Edmonson.  5  Gilm,  270,  the  court  held:   'To  sustain  a  judgment 
by  default,  the  record  ought  affirmatively  to  show  that  the  de- 
fendant was  regularly  served  with  process,1  To  the  same  effect 
is  law  v.  Grommes,  1?8  111.  4-92* " 

In  People  ft,  Miller,  339  EU*  ?73,   the  court  said  at 

PP.  578-98 

"Every  judgment  of  a  court  rendered  without  jurisdic- 
tion is  a  nullity  -  not  merely  voidable  but  void  -  and  may 
be  disregarded*  ***  it  is  a  fundamental  principle  and  an 
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essential  element  of  due  proeess  of  law  that  no  adjudication 
of  a  court  is  valid  against  the  person  or  property  of  an  in- 
dividual without  notice  and  an  opportunity"  to"  be  heard,  k 
judgment  Without  such  notice  and  opportunity  to  be  heard  is 
not  a  judicial  determination  of  the  rights  of  the  party 

inst  whom  it  is  rendered  and  Is  not  entitled  to  respect 
in  any  court." 

It  has  been  repeatedly  held  that  a  void  judgment  may 
be  assailed  at  any  time  in  any  court,  either  airectly  or 
collaterally,  and  may  be  set  aside  on  motion  made  in  tha 
trial  court  at  any  time  or  term  of  court  after  its  entry. 

In  Anderson  v.  Andersonj  292  111.  App.  421,  the  court 
said  at  p.  428: 


«£ 


"As  to  appellant's  contention  that  the  only  proper 
method  of  attacking  the  validity  of  the  decree  of  divorce 
was  by  bill  of  review,  it  is  sufficient  to  say  that  where 
a cecree  or  judgment  is  void  for  want  of  jurisdiction  of 
the  person  of  the  defendant,  it  is  a  nullity  and  may  be 
expunged  from  the  records  of  the  court  at  any  time.  It  is 
universally  conceded  that  a  judgment  void  for  want  of 
jurisdiction  over  the  person  of  the  defendant  may  oe 
vacated  on  motion,  irrespective  of  lapse  of  time.  (Freeman 
on  Judgments,  2nd  ed.  sec.  98.)  A  court  has  power  to  vacate 
a  judgment  or  daoree  at  any  time  after  expiration  of  the 
oerm  at  which  it  was  rendered,  where  the  court  was  without 
jurisalction  to  enter  such  judgment  or  decree, « 

To  the  same  effect  is  Seraien  v.  Bailey  275  III.  App.  382. 
Plaintiff,  after  asserting  that  a  special  appearance 
asking  any  other  than  jurisdictional  relief  becomes  a  general 
appearance  even  though  it  is  called  special,  insists  that 
although  defendant  characterized  his  appear&nce  as  special 
and  limited,  it  became  a  general  appearance  which  waived  the 
service  of  process  upon  him  because  his  petition  to  vacate 
the  revival  judgment,  in  addition  to  asking  that  such  judg- 
ment be  set  aside,  also  preyed  that  "all  supplementary  pro- 
cess be  quashed  and  that  the  pending  garnishment  be  likewise 
quashed,  and  that  petitioner  may  have  such  other  and  further 
relief  as  may  be  meet  in  the  premises,"   This  contention 
does  not  merit  serious  consideration.  It  is  readily  apparent 
that  the  only  relief  sought  by  appellee  in  his  petition,  other 
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than  the  vacation  of  the  void  revival  judgment,  was  such  as 
would  naturally  follow  the  setting  aside  of  said  void  judg- 
ment. It  clearly  appears  from  appellee  is  petition  that 
jurisdictional  relief  only  was  sought  under  his  special 
appearance* 

For  the  reasons  stated  herein  the  judgment  order 
of  the  Municipal  court  of  Chicago  vacating  the  judgment 
of  revival  of  August  25,  1944  is  affirmed. 

.JUDGMENT  QKDEE  AFFIRMED. 

Friend,  P.  J.,  and  Scanlan,  J.,  concur. 
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43099 

P.,  H.  GERTU3,  JR.. 

(Plaintiff;  Appellee, 


V#  )   APPEAL  PROM  CIRCUIT 

ROBERT  M,  HOFFMAN  et  al,,  )   COURT  OF  COOK  COUNTY. 


Defendants. 


ROBERT  M.  H0FF1&K  and  EMILY 
POPE  IIOFFMAK,  ) 

\  (Defendants)  Appellants.    ) 

W,   JUSTICE  SCABLAS  H1LIF£RZD  THE  OPIKIOK  OF  IIIB  COURT. 

R.  M.  Genius,  Jr.,  plaintiff,  filed  a  complaint  for 
an  accounting  against  Robert  11.  Hoffman,  Emily  Pope  Hoffman, 
his  wife,  et  al.,  defendants,  in  which  he  charged  defendant 
Robert  ft.  Hoffman  (1)  with  altering  certain  checks  signed 
by  plaintiff  and  made  payable  either  to  Hoffman  or  The 
Bergonize  Company,  Inc.,  and  (2)  with  fraudulently  filling 
in,  to  Hoffman^  order  for  very  substantial  amounts  without 
the  authority  or  kno./ledge  of  Genius,  certain  other  checks 
signed  in  blank  by  Genius  for  specific  purposes.  Emily  Pope 
Hoffman  was  made  a  defendant  for  the  sole  reason  that  plain- 
tiff sought  to  reach  a  joint  bank  account  of  Robert  M.  Hoffman 
r/Q)        an"  Emily  Pope  Hoffman.  The  other  defendants  are  not  concern- 
ed in  tliis  appeal.  We  will  hereinafter  refer  to  Robert  M. 


Hoffman  as  the  defendant. 


The  cause  was  tried  by  an  able  and  experienced  chancellor, 
Judge  LaBuy.  The  amount  of  oral  and  documentary  evidence  that 
was  presented  upon  the  trial  is  shown  by  the  fact  that  the 
abstract  of  record  is  in  two  volumes  that  total  680  pages,  and 
there  is  an  additional  abstract  of  record  filed  by  plaintiff 
that  contains  195  pages.  In  deciding  the  case  the  chancellor 
delivered  such  an  able  and  exhaustlre  opinion  that  we  hare 


X  ^  •Ami  T  S  C 


4  >    -         I  *         ♦ 


■ 


' 


I 


h.  -  . . .  ■ 

- 


I 


A  decretal  judgment  was  entered  in  favor  of  plaintiff  and  against 
Robert  M.  Hoffman  in  the  sum  of  $120,770.33,  from  which  judgment 
he  appeals.   Emily  Pope  Hoffman  was  erroneously  joined  with  Robert 
M.  Hoffman  in  the  notice  of  appeal,  although  no  final  judgment 
was  entered  against  her.   Her  appeal,  therefore,  must  be  dismissed. 
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concluded  to  incorporate  it  in  full  in  our  opinion,  It 
reads  as  follows: 

MOPIKIO»« 

:,The  complaint  filed  herein  alleges  that  plaintiff  and 
defendant  were  close  friends  and  business  associates  from  the 
fall  of  the  year  1936  up  to  the  latter  part  of  December,  1942; 
that  beginning  on  March  27,  1940,  and  ending  on  November  23, 
1942,  the  defendant  by  a  series  of  wrongful  and  fraudulent 
acts  procured  from  plaintiff  the  sum  of  approximately 
$100,000*00;  that  the  wrongful  and  fraudulent  acts  of  defendant 
consisted  of  fraudulent  alterations  in  checks  given  by  plain- 
tiff to  defendant,  and  in  the  fraudulent  filling  in  of  blank 
checks  entrusted  by  plaintiff  to  defendant  to  be  filled  in  for 
certain  specified  amounts,  the  proceeds  of  which  were  to  be 
used  by  the  defendant  for  certain  specified  purposes  which  were 
agreed  upon  by  the  plaintiff  and  the  defendant;  that  upon  re- 
ceiving the  proceeds  of  these  altered,  raised  and  filled  in 
checks  signed  by  the  plaintiff,  the  defendant  ?frongfully  and 
fraudulently  converted  the  proceeds  of  said  checks  to  his  own 
use;  and  that  plaintiff  did  not  learn  of  the  alteration  and 
raising,  nor  of  the  unauthorised  filling  in  of  said  checks 
until  December  29,  1942*  Plaintiff  seeks  an  accounting  as  to 
said  sums  fraudulently  received  loj   the  defendant  by  means  of 
such  fraudulent  devices,  and  seeks  to  have  certain  monies  on 
deposit  in  certain  defendant  banks  to  be  decreed  to  be  the 
monies  of  plaintiff „ 

"The  defendant  in  his  answer  to  the  complaint  states 
that  certain  of  the  smaller  checks  set  up  in  the  complaint 
were  given  by  plaintiff  to  the  defendant  to  repay  defendant 
for  certain  expenses  paid  out  by  defendant  for  the  plaintiff* 
As  to  practically  all  of  the  balance  of  the  checks,  the 
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defendant  alleges  facts  and  circumstances  *&&&»   when  analyzed, 
amount  to  a  claim  that  the  amounts  represented  by  the  checks 
were  given  to  the  defendant  by  the  plaintiff  as  ||#*t. 

"The  plaintiff  replied  that  no  rifts  of  monies  rep- 
resented by  checks  were  made  by  plaintiff  to  defendant,  and 
reiterated  the  charges  of  alteration  and  raising  the  amounts 
on  certain  checks  and  the  fraudulent  filling  in  of  unauthorized 
amounts  in  checks  signed  by  plaintiff  in  blank, 

"Considerable  oral  and  documentary  evidence  was  presented 
upon  the  trial  of  this  cause  and  the  matter  for  decision  by  the 
court  is  whether  certain  checks  have  been  altered  or  fraudulent- 
ly filled  in  so  that  the  defendant,  Robert  K,  Hoffman,  thus 
fraudulently  came  into  possession  of  certain  monies  of  plain- 
tiff, without  the  consent  of  plaintiff # 

"She  disputed  checks  fall  into  tv/o  cato3ories  which  are 
listed  as  to  (1)  raising,  and  (2)  fraudulently  filling  in 
checks  signed  in  blank  by  plaintiff  and  thece  different  groups 
are  listed  as  fellows t 

"Checks  Claimed  to  Have  Eeen  Fraudulently  Raised. 

"All  of  these  checks  claimed  by  plaintiff  to  have  been 
fraudulently  raised  and  altered  were  all  signed  by   the  plain- 
tiff and  were  all  payable  to  defendant,  the  date  of  said 
checks,  the  amount  of  raising  and  Plaintiff «s  Exhibit  Ho, 
being  as  follov/s: 

"M®         Amount  of  raising       Exhibit  No. 

February  27,  194-0.  ...$12.00  to  $  112.00  n 

March  2?,  1§40 19.00  to  219.00  2I 

April  9  1940 8S.50  to  tslifo  17 

April  10,  1940 30.OO  to  630^0  i§ 

;:pril  12,  1940 5.00  to  20^00  to 

l^ay  15,  1940 20.00  to  920.00  £6 

June  3.  1940 31.00  to  3031.OO  |? 

July  1§,  1940 15.05  to  S115.05  22 

"Checks  Claimed  to  Have  Been  Fraudulently  Filled  in 
by  Defendant  v/lthout  Consent  of  Plaintiff. 
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"All  of  these  checks  which  it  is  claimed  by  plaintiff 
to  have  been  fraudulently  filled  in  with  amounts  not  agreed 
to  by  plaintiff,  were  signed  by  plaintiff  ana  were  all  payable 
to  defendant,  the  date  of  said  checks,  the  amount  thereof  and 
Plaintiff ts  Exhibit  No.  were  offered  in  evidence  being  as 
follows: 

Amount 


"Date 


September  6,  1940.. 
October  29,  1940... 

March  5,  1941 

lay  29,  1941 

July  26,  1941 

November  1,  1941. . . 
December  1,  1Q41, , . 
February  10,  1942.. 
Ilarch  6,  1942, ..... 

»ay  1*  1942. ....... 

July  2,  1942 

igasfc  15,  1942... . 
September  28,  1942. 

November  23,  1942., 


...$  7603.00 
...  12500.00 
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IT©  exhibit 
23 
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7500.00 

9250.00 
3250.00 
7'n-.  OC 
395o.oo 
5050.00 
7500.00 
2250.00 
5250.00 
7250.00 


1 '  S^~41^£ed^J^iej^tanC8Jl. 
"Oince  this  cause  w&g  tried,  the  court  has  read  all  of 
ti.e  transcript  of  the  testimony  and  has  examined  each  one  of 
the  exhibita  which  ma   received  in  evidence  herein.  After 
conquering  ail  of  such  evidence,  oral  ana  documentary,  the 
court  is  of  the  opinion  that  the  testimony  of  the  defendant, 
Hoffman,  with  reference  to  tiie  alleged  inheritance  which 
Genius  is  supposed  to  have  agreed  bo  give  to  said  defendant, 
is  not  to  be  believed.  Ihe  court  does  not  credit  or  believe 
the  testimony  of  Hoffman  on  this  question,  and  is  impelled  to 
such  conclusion  for  the  following  reasons t 

"(1)  The  relationship  between  C-enius  and  Hoffman  was 
on  a  mixed  business  and  social  plane,  but  neither  the  social 
nor  the  business  relationship  between  the  parties  was  of  such 
a  nature  as  to  warrant  Genius  making  an  outright  gift  of 
$150,000.00  to  Hoffman. 
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"(2)  The  agreement  for  the  inheritance  is  supposed  to 
have  been  made  drring  a  'walk  on  "oston  Ceamftfts  that  Genius  and 
Hoffman  took  some  time  before  May  1>,  1940.  Tills  is  the  date 
of  Plaintiff 'a  Sxhifeit  20,  which  is  a  chock  for  ^920.00,  which 
Hoffman  claims  was  the  first  payment  made  by  Genius  on  the  in- 
heritance. However,  there  is  no  evidence  in  this  record  by 
way  of  letter,  written  agreement  or  by  verbal  conversation 
with  any  person  in  which  Genius  stated  his  intention  to  give 
$1^0,000.00  to  Hoffman. 

"(3)  The  correspondence  between  Genius  and  Hoffman 
while  upon  a  friendly  basis  was  never  on  an  affectionate  basis, 
The  letters  between  the  parties  wtm.le  containing  personal 
references  from  time  to  time,  never  at  any  time  contained  any 
statements  from  which  it  could  be  inferred  that  Genius  ever  had 
any  thought  in  his  mind  with  reference  to  making  a  gift  of  a 
large  sum  of  money  to  Hoffman,  and  tnere  is  no  statement  by 
Hoffman  in  any  of  said  letters  which  justifies  the  belief  that 
Hoffman  ever  expected  any  such  gift  from  Genius,  an  examination 
of  Defendant's  Exhibit  237,  which  is  a  letter  from  Genius  to 
Hoffman  dated  about  April  Yj}   1940,  and  of  Defendant's  Exhibit 
239,  which  is  a  copy  of  a  1  o;;r  from  Hoffman  to  Genius  dated 
April  20,  1940,  which  letters  were  between  the  parties  a  short 
time  before  the  supposed  agreement  was  made  in  Doston,  shows 
no  reference  to  the  alleged  inheritance.  Those  letters  show 
that  no  thought  of  any  inheritance  was  in  the  minds  of  either 
Genius  or  Hoffman,  a  very  short  time  before  h.  date  of  the 
supposed  agreement  for  the  inheritance  was  made  in  Boston. 
Also,  whe never  Genius  made  any  agreement  with  Hoffman,  it  was 
reduced  to  writing.  (Plaintiff's  Exhibits  3,  4.) 

"(4)  Af ter  the  date  of  the  supposed  agreement  for  the 
inheritance  mad©  in  Boston,  there  is  not  a  single  letter,  memo- 
randum or  other  written  evidence  which  mentions  the  supposed 
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agreement  for  the  inheritance  between  Genius  and  Hoffman. 
An  examination  of  the  letters  between  the  parties  shows  that 
they  discussed  in  these  letters  practically  every  subject 
in  which  they  were  jointly  interested,  but  the  subject  of 
said  inheritance  is  never  mentioned  in  any  letter,  telegram 
or  other  scrap  of  paper  between  the  parties.  Also,  there 
is  no  evidence  that  Genius  ever  discusssed  the  supposed 
inheritance  in  the  presence  of  any  witness,  not  even  Mrs* 
Hoffman,  who  certainly  should  have  kno¥m  of  the  large  sums 
of  money  that  her  husband  was  receiving,  and  the  source 
thereof,  if  Hoffman  was  receiving  legitimately  the  large 
sums  of  money  that  are  represented  by  the  checks  of  Genius 

deposited  in  the  bank  account  of  Hoffman. 

were 
"(5)  Ihe  checks  that  £   made  out  by  Mrs.  Brogso, 

[secretary  and  bookkeeper  of  The  Beryonlze  Company],  as 

shown  by  her  check  stubs,  and  which  were  never  put  through 

the  bank,  show  that  they  were  made  out  for  the  signature  of 

Genius  but  that  for  some  reason  they  were  never  signed*  The 

fact  that  these  checks  were  never  used  lends  credence  to 

the  claim  that  other  checks  for  the  large  amounts  were  later 

substituted  and  the  checks  for  the  small  amounts  suppressed. 

"(6)  Hone  of  the  check  stubs  which  were  kept  by 
Mrs.  Brogan  show  that  any  entry  on  these  stubs  was  made  for 
the  issuance  of  any  of  the  'inheritance1  checks  to  Hoffman. 
These  check  stubs  show  as  follows % 

"(a)  Plaintiff's  Exhibit  60  bears  serial  number 
D-l-2876,  and  there  are  several  check  stubs  in  the  folder 
which  were  not  filled  out  by  Mrs.  Brogan*  The  check  for 
$9825.00  dated  March  ?,  1941,  bears  the  serial  number  of 
D-l-2876,  and  there  is  no  entry  on  any  stub  in  this  check 
folder  showing  the  issuance  of  this  check. 
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"(b)  Plaintiff's  Exhibit  61  bears  serial  number 
D-l-6259.  There  is  only  one  unfilled  stub  in  this  folder 
(the  last  one),  and  there  is  only  one  • inheritance1  check 
which  bears  serial  number  0-1-6259*  same  being  the  check 
for  $5050.00  dated  May  2,  1942.  There  is  no  record  in  the 
stub  book  as  to  the  issuance  of  the  check  for  $5050,00* 

"(c)  Plaintiff's  Exhibit  62  bears  serial  number 
D-l-4183,  There  is  only  one  stub  in  this  folder  whieh  is  not 
filled  out  (the  last  one),  and  this  stub  bears  the  legend  'not 
in  book  when  I  rec'd  it.  M»  Brogan. '  This  check  was  evidently 
abstracted  from  the  eheck  folder  prior  to  being  received  by- 
Mrs.  Brogan,  and  subsequently  this  abstracted  check  appears 
signed  by  Genius  to  Hoffman  for  $8250.00.  (Check  of  May 
29,  1941.) 

"(d)  Plaintiff's  Exhibit  64  bears  serial  number 
D-l-8243.  The  stubs  in  this  folder  are  all  filled  out  and  no 
'inheritance'  cheeks  appear  with  the  serial  number  D-l-8243. 

"(e)  Plaintiff's  Exhibit  65  bears  serial  number  D-l-6260. 
There  are  five  stubs  in  this  folder  which  are  not  filled  out  and 
bear  no  notation.  Four  of  the  'inheritance'  checks  (the  one 
for  $3250.00  dated  December  1,  1941,  the  one  for  $7750.00,  dated 
February  10,  194f>,  the  one  for  $3950.00  dated  March  6,   1942,  and 
the  one  for  $7500.00  dated  July  2,  1942)  bear  the  serial  number 
D-l-6260.  The  check  stubs  show  that  the  checks  from  this  cheek 
folder  were  dated  from  December  4,  I94I  (the  date  of  the  first 
stub)  until  March  5,  1942,  (the  date  of  the  last  stub  that 
is  filled  out). 

"All  of  the  unfilled  stubs  appear  at  the  end  of  this  stub 
folder,  while  the  'inheritance'  eheck  for  $3250.00  is  dated 
December  1,  1941,  which  is  prior  to  the  date  of  any  cheek 
issued  in  the  book  and  the  date  of  the  last  'inheritance'  check 
Issued  from  this  folder  was  July  2,  1942,  (the  check  for 
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$7500.00),  This  check  for  $7500.00  is  dated  a  considerable 
period  of  time  subsequent  to  the  date  of  the  last  filled  in 
stub  in  said  folder  (March  5*  1942).  If  there  was  a  check 
stub  folder  for  checks  issued  between  March  5>  1942,  and 
October  8,  1942,  the  date  of  the  first  stub  in  Plaintiff's 
rxhibit  66,  same  was  not  offered  in  evidence, 

"(f)  Plaintiff's  Exhibit  66  bears  serial  number 
D-l-8242,  Ho  'inheritance'  checks  were  issued  bearing  that 
serial  number,  and  every  check  stub  in  this  folder  is  filled 
out  with  the  exception  of  one  (the  fifteenth  stub  in  said  folder) 
which  bears  the  legend  'check  for  R,  M.  Genius,  12-9-42.'  The 
stub  with  this  notation  is  between  a  stub  dated  December  8, 
1942,  and  one  dated  December  16,  1942.  Ho  'inheritance'  checks 
were  issued  after  November  23,  1942,  so  that  this  unfilled  stub 
is  satisfactorily  accounted  for, 

"(g)  The  check  for  $12,500.00  dated  October  29,  1940, 
bears  serial  number  D-l-2375.  This  check  folder  does  not  appear 
to  have  been  used  by  Mrs,  Brogan,  The  only  checks  bearing  this 
said  serial  number  which  were  received  in  evidence  were  the 
said  check  for  $12,500.00  and  three  checks  dated  October  8, 
1940,  (Plaintiff's  Inhibits  293,  295  and  296).  These  three 
checks  were  all  for  personal  expenses  of  Genius  and  Hoffman 
testified  (Trans,  491)  that  at  the  time  the  512,500,00  check 
was  signed  two  or  three  other  checks  were  signed, 

"(h)  The  cheek  for  ^7500.00  dated  July  26,  1941,  and 
the  check  for  -?92$Q   dated  November  1,  1941,  both  bear  the  serial 
number  D-l-4184,  and  there  is  no  check  stub  folder  received  in 
evidence  having  this  serial  number,  'lien  the  c  eck  dated  July 
26,  1941,  was  issued  check  stub  book  (Plaintiff's  Exhibit  62) 
was  still  in  use  as  the  date  of  the  last  stub  in  this  folder 
is  August  19,  1941e 

"(i)  The  'inheritance'  checks  for  $2250  dated  August 
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15j   19*2,  for  $52^0  dated  September  29,  1942,  and  for  $7250.00 
dated  November  23,  1942,  all  boar  serial  number  D-l-8244.  No 
other  checks  received  in  evidence  bear  the  same  serial  number 
as  these  three  checks.  Plaintiff fs  Exhibit  64  bearing  serial 
number  J-l-3243  shows  check  stubs  dated  up  to  October  5,  1942, 
which  covers  the  period  in  which  the  checks  above  listed  dated 
August  15,  1942,  and  September  29,  1942,  were  issued;  and 
Plaintiff's  Exhibit  66  bearing  serial  number  D-l-3242,  shows 
checks  issued  from  October  8,  1942,  through  January  12,  1943, 
which  includes  the  period  in  which  the  check  above  listed 
dated  November  23,  1942,  was  issued.  This  shows  that  someone 
had  picked  up  from  the  Continental  Bank  check  folder  number 
8244,  which  is  the  one  fallowing  8243  (Plaintiff's  Exhibit  64). 
"Summarizing  the  above,  whenever  an  'inheritance*  check 
was  issued  it  was  issued  on  a  check  of  which  no  rseord  was  kept 
by  Mrs.  Brogan  on  the  stubs.  Whenever  an  'inheritance*  check 
was  issued  the  check  stub  is  not  filled  out,  and  when  the 
check  is  filled  out  on  a  serial  number  not  bearing  the  number 
of  any  stub  record  kept  by  Mrs.  Brogan,  the  serial  number  is 
preceding  or  following  number  to  the  serial  numbers  on  the 
check  folders  used  by  Mrs.  Brogan.  This  indicates  a  purpose 
and  intention  on  the  part  of  Hoffman  to  conceal  (even  from 
Mrs*  Brogan)  the  issuance  of  these  'inheritance'  checks. 
There  is  a  furtiveness  and  air  of  suspicion  about  the  issuance 
of  these  checks  which  illy  accords  with  a  forthright  purpose 
and  intention  on  the  part  of  Hoffaan  of  handling  a  legitimate 
transaction  with  Genius. 

"(7)  Because  the  court  is  of  the  opinion,  as  herein- 
after set  forth  more  at  length,  that  Hoffman  has  wilfully  and 
knowingly  sworn  falsely  on  the  hearing  of  this  cause,  on  a 
material  fact  in  this  cause,  with  reference  to  the  raising 
of  certain  checks  which  testimony  of  Hoffman  has  not  been 
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corroborated  herein  by  other  credible  evidence.  Therefore,  the 
rule  f alsus  in  unOj  f alsus  in  omnibuj3  applies  herein, 

''(8)  Because  the  idea  imputed  to  Genius  by  Hoffman,  that 
Genius  desired  to  marry  a  nice  girl  and  bring  up  a  family,  is 
repugnant  to  the  thought  that  Genius  was  giving  away  $150,000 
to  Hoffman,  The  natural  inclination  of  Genius  would  be  to  save 
his  money  and  possessions  for  his  future  wife  and  family,  and 
not  dispense  it  to  a  stranger  who  had  never  done  anything  for 
him  except  entertain  him  socially  and  induce  him  to  invest  a 
considerable  sum  of  money  in  Hoffman's  Bergoniae  Company,  an 
enterprise  which  is  and  has  been  admittedly  insolvent  since  the 
time  that  Genius  invested  his  money  therein.  There  are  no  facts 
apparent  in  this  record  which  would  Justify  the  thought  that 
Genius  was  so  grateful  to  Hoffman  that  he  would  voluntarily 
turn  over  as  a  free  gift  to  Hoffman  the  large  sum  of  $150,000.00, 
If  Hoffman  was  assisting  Genius  in  his  efforts  to  meet  some  nice 
girl  that  Genius  would  marry,  Hoffman's  efforts  in  that  direc- 
tion proved  fruitless.  The  court  feels  that  Hoffman  'went 
along'  with  Genius  in  the  matter,  in  order  to  influence  Genius 
to  invest  money  in  the  Bergonize  Company,*  that  Hoffman  did  in- 
fluence Genius  to  invest  sums  of  money  in  said  Company  through 
the  apparent  co-operation  of  Hoffman  with  Genius  in  these  en- 
deavors; but  that  Genius  never  reached  the  point  where  lie  even 
considered  turning  over  $150,000,00  to  Hoffman, 

"(9)  Because  there  are  numerous  discrepancies  in  the 
testimony  of  Hoffman  in  this  cause,  such  as  (1)  the  apparent 
contradictions  between  the  explanation  he  gave  as  to  several 
of  the  disputed  checks  on  his  pre-trial  deposition,  and  the 
explanation  he  gave  on  the  seme  items  in  his  testimony  before 
this  court,  (2)  his  confessed  inability  to  account  for  the 
amounts  of  some  of  the  cheeks  which  it  is  claimed  by  plaintiff 
were  raised,  and  which  Hoffman  claimed  were  given  to  him  by 
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Genius  for  expenses,  (3)  and  other  discrepancies  which  the  court 
will  not  seek  to  enuiaarate, 

:,(10)  The  character  and  demeanor  of  the  witness,  Hoffman, 
while  testifying  herein  impressed  the  court  that  he  was  not 
telling  the  truth  about  the  transactions  in  controversy, 

"(11)  The  court  was  impressed  with  the  reasonableness 
of  the  story  of  the  plaintiff  as  related  on  the  witness  stand, 
and  believes  that  said  witness  told  the  truth. 

"(12)  The  court  is  impressed  with  the  testimony  of  the 
witnesses  for  the  plaintiff  and  believes  from  a  consideration 
of  all  the  evi  lonce  herein  that  Genius  has  sustained  his  claims 
against  Hoffman  on  the  .paestion  of  the  so  called  'inheritance.' 

"IJfrg-gj^-ggfl  or  Altjereq  Checks, 

"Upon  consideration  of  all  of  the  testimony  in  this  cause 
including  the  testimony  of  the  handwriting  experts  and  a  close 
examination  of  each  of  the  cheeks  themselves  together  with  the 
enlargements  thereof,  the  court  is  of  the  opinion  that  it  has 
not  been  sufficiently  proved  that  the  check  dated  February  27, 
1940,  for  $112.00  (Plaintiff's  Exhibit  13)  was  raised  from  $12,00 
to  $112.00,  and  that  it  has  not  been  sufficiently  proved  that  the 
check  dated  March  27,  1940  for  ^>219,00  (Plaintiff's  Exhibit  16) 
was  raised  from  419.00  to  *219,00. 

,r:ith  reference  to  the  check  dated  April  9,   1940>  for 

$486,50  (Plaintiff's  Exhibit  17),  the  court  is  convinced  that 

this  check  was  raised  from  $86.5©  to  s>486. 50.  The  court  reached 

this  conclusion  for  the  following  reasons: 

"(a)  In  the  figures  £486,50,  the  »4»  is  out  of  alignment 

ly 
with  the  $86. 50,  and  apparent  was  written  at  a  time  different 

than  the  writing  of  the  figure  -,'86.50. 

"(b)  In  the  words  Tour  hundred  eighty-six  and  50/x' 

the  words  'eighty  six  and  50/x'  are  in  perfect  alignment  and 

were  apparently  written  prior  to  the  words  'Four  hundred'. 
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There  is  quite  a  space  between  the  'hundred1  and  tas  'eighty', 
and  it  is  apparent  that  the  person  writing  the  words  'Four 
hundred'  was  spacing  the  letters  of  these  words  with  much 
wider  spacing  than  the  words  'eighty-six  and  5Q/xl •  The 
letters  in  the  words  'eighty  six  and  ?Q/x*   are  spaced  evenly 
and  rather  close  together  as  compared  with  the  wide  spacing 
of  the  words  'Four  hundred'.  The  person  who  added  the  words 
'Four  hundred'  after  the  words  'eighty-six  and  5'0/x'  had  been 
written,  made  a  bad  guess  as  to  the  necessary  spacing  for  the 
words  'Four  hundred'  and  as  the  check  could  not  be  rewritten 
had  to  do  the  best  he  could.  He  thus  attempted  to  stretch 
out  the  letters  in  the  words  'Four  hundred'  so  that  it  would 
appear  that  the  words  'Four  hundred  eighty  six  and  50/x*  had 
all  been  written  at  the  same  time, 

"(c)  The  words  'Four  hundred'  are  lighter  ink  than 
the  balance  of  the  check, 

"(d)  Hoffman  claimed  that  this  check  was  given  to  him 
by  Genius  for  expenses,  but  on  cross  examination  could  not 
justify  or  explain  any  indebtedness  that  Genius  owed  to  The 
Bergonize  Company  for  the  £400.00  added  to  the  $86.50  for  which 
this  check  was  originally  issued, 

"Inasmuch  as  it  is  admitted  that  all  of  the  handwriting 
on  this  check  is  in  the  handwriting  of  Hoffman,  the  court  con- 
cludes that  said  Hoffman  fraudulently  and  wilfully  altered  and 
raised  this  check  from  £86.50  to  $486,50  without  the  knowledge 
or  consent  of  the  plaintiff, 

"With  reference  to  the  check  dated  April  10,  1940  for 
$630,00  (Plaintiff's  Exhibit  18),  the  court  is  convinced  that 
this  check  was  raised  from  $30  to  <;;630.0O,  The  court  reaches 
this  conclusion  for  the  following  reasons: 

"(a)  In  the  figures  '630  00/x«  the  figure  '6»  is  in 
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heavier  ink  than  the  »30  00/x'  and  is  out  cf  alignment  with 

the  said  »30  00x'„ 

".(b)  The  words  'Six  hwidred'  of  the  words  'Six 
hundred  thirty  and  no/x1  are  in  heavier  ink  than  the  ' thirty 
and  no/x'j  the  down  and  flourish  stroke  at  the  end  of  the 
letter  'd'  of  the  word  'hundred'  runs  over  and  touches  the 
down  stroke  of  the  letter  't'  of  the  word  'thirty';  and  the 
letters  of  the  word  'Six  hundred'  are  closer  spaced  than  the 
letters  of  the  words  'thirty  and  no/x1, 

"(c)  This  check  is  explained  by  Hoffman  as  a  contri- 
bution or  gift  by  Genius  to  him  to  settle  a  certain  so 
called  Buffingten  claim.  The  court  has  considered  the 
testimony  on  this  question  and  is  convinced  that  the 
Bufflngton  claim  was  in  excess  of  $630,00  and  that  this 
eheek  was  not  given  by  Genius  as  a  gift  to  settle  the 
Buffington  claim, 

'•'Inasmuch  as  it  is  admitted  that  all  of  the  hand- 
writing on  this  check  is  in  the  handwriting  of  Hoffman,  the 
court  concludes  that  said  Hoffman  fraudulently  and  wilfully 
altered  and  ~«aised  this  check  from  $30.00  to  ;io30,00  without 
the  knowledge  or  consent  of  the  plaintiff. 

!'l±th   reference  to  the  check  dated  April  12,  1940 
for  $205.00  (Plaintiff's  exhibit  19),  the  court  is  convinced 
that  this  check  was  raised  from  $^0Q   to  $205.00,  The  court 
reached  this  conclusion  for  the  following  reasons: 

"(a)  The  »2*  of  the  figures  '205,00'  has  been  written 
over  the  $   sign  on  the  check.  Also,  the  '2'  and  the  *Q» 
are  upright  in  their  strokes  while  the  «5«  slants  to  the 
right  (as  you  look  at  the  check).  It  is  apparent  that  the 
'21  and  the  '0*  have  been  cro?/ded  in  with  very  little  spaee 
between  the  '$«  and  the  »5»,  Also  the  »2»  and  the  »0«  are 
in  darker  ink  than  the  '5',  the  '51  being  in  much  paler  ink# 
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"(b)  The  -Two  hundred »  of  the  word-,  *M  hundred  five 
and  no/x»  are  in  darker  ink  than  the  'five  and  no/x'.  The 
down  stroke  and  the  flourish  stroke  at  the  end  of  the  letter 
«a»  in  the  word  hundred  is  written  in  very  much  darker  ink 
than  the  ink  of  the  'five'  immediately  following.  The  spacing 
between  the  words  'hundred*  and  'five*  is  different  than 
between  the  words  'two*  and  'hundred'  and  between  'five'  and 

*and«. 

"(c)  The  writing  of  the  words  'Two  hundred  five  and 
no/x'  does  not  appear  continuous  but  there  seems  to  be  a  break 
between  the  words  'hundred'  and  'five'. 

"(d)  The  explanation  of  Hoffman  with  reference  to 
this  check  being  for  expenses  is  unsatisfactory  to  the  court 
and  the  court  does  not  believe  such  explanation. 

"Inasmuch  as  it  is  admitted  that  all  of  the  hand- 
writing on  this  check  is  in  the  handwriting  of  Hoffman,  the 
court  concludes  that  said  Hoffman  fraudulently  and  wilfully 
altered  and  raised  this  check  from  $5.00  to  $»5,00  without 
the  knowledge  or  consent  of  the  plaintiff, 

"With  reference  to  the  check  dated  Kay  1>,  1940, 
(Plaintiff's  Exhibit  20)  the  court  is  convinced  that  this 
S xock  was  raised  from  $20  to  &SM®,  The  court  reaches 
this  conclusion  for  the  following  reasons: 

"(a)  The  '9*  of  the  «920'  is  in  darker  ink  than  the 
•20'.  The  »9«  is  straighter  while  the  '20 «  slants  a  trifle 

to  the  right. 

"(b)  The  'nine  hundred'  of  the  words  'nine  hundred 
twenty  and  no/x'  is  in  lighter  ink  than  the  words  'twenty 

and  no/x». 

»(c)  Hoffman  claims  that  this  check  was  given  by 
Genius  as  a  part  of  the  'inheritance'.  The  court  has  deter- 
mined that  there  is  no  justification  for  such  claim. 
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"Inasmuch  as  it  is  admitted  that  all  of  the  hand- 
writing of  this  check  is  in  the  handwriting  of  Hoffman, 
the  court  concludes  that  said  Hoffman  fraudulently  and 
wilfully  altered  and  raised  this  check  from  $20.00  t* 
0920. CO  without  the  knowledge  or  consent  of  the  plaintiff* 

:',ith  reference  to  the  check  dated  June  3,  19*0, 
for  V3031.00,  (Plaintiff's  fxhibit  21}  the  court  is  con- 
vinced that  this  check  was  raised  from  $31,00  to  ^3031. GO. 
The  court  riches  this  conclusion  for  the  following  reasons: 
"(a)  The  »30»  of  the  figures  '3031'  is  out  of  align- 
ment with  the  »31',  and  is  in  lighter  ink  than  the  '31  no/x'. 
"(b)  The  'Three  thousand'  of  the  words  'Three  thousand 
thirty  one  and  no/x'  is  in  lighter  Is      B*  *»*  'thirty 
one  and  no/x».  The  spacing  between  the  word  'thousand'  and 
the  word  'thirty'  is  closer  and  dissimilar  to  the  spacing 
between  the  words  'Three'  and  'thousand'  and  'thirty'  and 

' one ' . 

«(c)  Hoffman  claims  that  this  check  was  given  by 
Genius  as  part  of  the  inheritance.  23s@  court  has  determined, 
that  there  is  no  justification  for  such  claim* 

"Inasmuch  as  it  is  admitted  that  all  of  the  handwriting 
on  this  check  is  in  the  handwriting  of  Hoffman,  the  court  con- 
cludes that  said  Hoffman  fraudulently  and  wilfully  altered 
and  raised  this  check  from  $31.00  to  $3031.00,  without  the 
knowledge  or  consent  of  the  plaintiff* 

:rith  reference  to  the  check  dated  July  18$  1940* 
(Plaintiff's  Exhibit  22),  the  court  is  convinced  that  this 
check  was  raised  from  $$**$   to  |&3£*9&  She  court  roaches 
this  conclusion  for  the  following  reasons: 

"(a)  The  '61'  of  the  figures  '$6115.05'  is  distinctly 
lighter  in  color  than  the  $15.05.  The  manner  of  making  the  first 
•1'  In  the  '$6115.05'  is  different  from  the  second  '1'  of  said 
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figures.  fhe  first  *$«  was  ■  ■■.-;  .tten  jrita  a  fif>ront  pea 
than  the  second  »l»  as  the  ink  in  the  first  »1«  has  spread 
and  the  second  »1«  is  made  firmly  without  the  ink  spreading, 

"(b)  the  words  'Si::  thousand  one  hundred*  of  the 
words  'Six  thousand  one  hundred  fifteen  and  O^/:;'  wo  written 
in  much  lighter  ink  than  the  words  'fifteen  and  05/x',  The 
spacing  between  these  words  is  different.  It  j  -  ..rs  that 
the  person  wne  -.rote  the  words  'Six  thousand  one  hundred' 
was  attempting  to  fill  out  the  3]  aee  between  the  margin  of 
the  check  and  the  word  'fifteen,'       :  ,  ,riting  the 
words  'Six  thousand  one'  closely  spaced  there  was  too  much 
space  between  tae  'one'  and  the  'fifteen1  for  the  word 
•Hundred'  tc  be  inserted  Ath  tJ       -pacing  so  the  person 
writin..  sese  left  a  much  lar.     ^cing  between  ;    ord  'one' 
and  the  word  'hundred'  in  an  attest  to  fill  it  in  symmetrically. 
In  this  the  person  failed  as  it  is  not  symmetrical  and  shows 
that  the  words  'Six  thousand  one  hundred'  were  written  after 
the  words  'fifteen  and  05/x'  had  been  written  on  said  check, 

"(c)  Hoffman  claims  that  this  check  was  given  by  Genius 
as  a  part  oi  the  'inheritance. ■  The  coart  has  determined  that 
there  is  no  justification  for  such  claim. 

"Inasmuch  as  it  is  admitted  that  all  of  the  handwriting 
on  tliis  check  is  in  the  ;..      ...  of  -offrian,  lain  court  con- 
cludes that  said  hoffman  fraudulently  asd  wilfully  altered  and 
raised  this  check  from  yl^O?  to  *&&**   without  the  knowledge 
©r  consent  of  the  f^ftfolff, 

,;'^--Mssing__check  for  .-7608,01, 

"There  was  one  check  for  37608  which  was  dated  about 
September  6,  1>40,  for  $76oS.O0.  The  original  ch-ck  is  missing 
and  was  not  offered  in  evidence  herein.  Inasmuch  as  this  check 
was  not  produced,  the  court  cannot  determine  whether  this  check 
was  altered  or  raised,  but  inasmuch  as  the  only  claim  that 
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Hoffaian  makes  with  reference  to  this  check  is  that  it  was 
given  on  account  of  the  'inheritance, *   the  court  holds  that 
the  defendant  Hoffman  fraudulently  procured  this  check  for 
$7608  and  that  the  liability  of  the  defendant  herein  should 
include  the  amount  of  this  check, 

"Conclusion* 

"The  court  is  convinced  from  all  of  the  testimony  in 
tills  case  that  the  defendant,  Hoffman,  set  out  upon  a  plan 
with  the  purpose  of  defrauding  the  plaintiff j  that  the  fraud 
first  took  the  form  of  raising  checks  for  comparatively  small 
amounts  and  as  these  checks  went  through  the  hank  ?fithout  any 
complaint  from  Genius,  Hoffman  considered  himself  safe  from 
discovery  and  gradually  increased  the  amount  of  the  raising 
until  he  finally  raised  one  check  from  $31.00  to  03O31.OO 
and  one  from  E2J>*S$  to  $&&£«§5*  Hoffman  no  longer  fearing 
discovery  and  feeling  that  Genius  was  very  negligent  with 
reference  to  checks  and  money  matters  imposed  upon  the  con- 
fidence of  the  plaintiff  and  induced  the  plaintiff  to  sign  a 
number  if  checks  in  blank.  These  checks  were  later  filled 
out  by  Hoffman  on  a  typewriter  and  protectograph  for  large 
amounts,  and  this  continued  until  the  plaintiff  discovered 
these  frauds  and  instituted  this  suit.  Having  a©  possible 
claim  to  all  of  this  money  which  he  had  fraudulently  abstracted 
from  the  bank  account  of  Genius,  Hoffman  invented  the  story 
of  an  'inheritance1  that  Genius  was  to  give  him  as  a  reason 
for  the  receipt  by  him  of  these  sums  approximating  the  sum 
of  $100,000,00,  This  claim  of  an  »inheritance»  is  absolutely 
unfounded  in  the  opinion  of  the  court  and  is  a  continuation 
of  the  fraud  which  Hoffman  practiced  upon  Genius, 

"The  court,  therefore,  finds  that  the  plaintiff  is 
entitled  to  recover  against  the  defendant  Hoffman  for  the 
folloxving: 
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H0n  Raised  Checks. 
"Date  of  check 


/jaouftt  raised. 
, .      400.00 


April  9,  1940 

April  10,  1940 600.00 

April  12.  1940 

•  15,  1940 900,00 

June  8,  1940. 3000,00 

July  lo,  1940 olOO.OO 


"On  Filled  in  Checks. 


"Date  of  cneek 

September  6,  1940 
October  29.  1940 
March  5,  1§41,.. 
May  29.  1941,... 
July  2o,  1941... 
November  1,  1941 
December  1,  1941 
February  10.  1942 
-rch  Of   1942. . . 

Hay  1,  1942 

July  2,  1942,,.. 
;ust  V)t   1942. 
September  28,  194i 
November  23,  1942. 


Amount  filled  in 

.$  7608,00 

.  12500.00 

.  9825.OO 

,  8250,00 

.  7500.00 

,  9250.00 

.  3250,00 

.  7750.00 

.  3950.00 

.  5050.00 

.  7500,00 

.  2250.00 

.  5250,00 

,  7250.00 


"The  total  of  all  of  the  above  items  is  the  sum  of 
$108,383,00,  which  sum  the  court  holds  was  unla wfully  and 
fraudulently  procured  by  the  defendant,  Hoffman,  from  the 
plaintiff  without  the  knowledge  or  consent  of  said  plaintiff, 
A  decree  may  be  prepared  in  accordance  with  the  findings 
expressed  in  this  opinion," 

After  the  chancellor  had  delivered  his  opinion  defend- 
ant filed  a  lengthy  written  motion  to  re-open  the  case  and 
set  it  down  for  re-argument,  and  attached  to  the  motion  is  an 
affidavit  of  one  Schwartz,  a  ''graphologist"  expert,  who  had 
testified  for  defendant  upon  the  hearing.  This  affidavit 
amounts  to  a  criticism  of  the  reasons  advanced  by  the  chan- 
cellor for  his  findings  as  to  the  alleged  raised  checks.  The 
chancellor  then  filed  a  written  opinion  denying  the  motion, 
and  giving  his  reasons  for  so  tfoing.  Kobert  M,  Hoffman  and 
his  wife  appeal  from  the  decree  that  was  entered. 

In  meeting  the  evidence  that  supports  the  serious 
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charges  against  defendant  his  counsel  have  shown  industry, 
ingenuity  and  great  courage,  and,  sometimes,  in  their  zeal,  ' 
have  inadvertently  misquoted  the  evidence  and  assumed  facts 
that  find  no  support  in  the  transcript  of  the  evidence* 

After  a  painstaking  study  of  the  evidence  we  are  so 
impressed  with  the  fairness  of  the  chancellor fs  findings  and 
conclusions  upon  the  material  questions  of  fact  that  we  feel 
that  we  would  he  Justified  in  concluding  our  opinion  with  an 
unqualified  approval  of  his  opinion  and  without  any  comaent 
upon  the  evidence.  However,  we  iiave  decided  to  make  a  few 
references  and  comments  upon  certain  parts  of  the  evidences 

It  is  significant  that  hefore  defendant  succeeded  in 
getting  plaintiff  to  invest  in  the  Bergonize  jonpany  he  and 
his  Wife,  in  1938,  had  asked  plaintiff  to  loan  defendant 
$20,000  to  enable  him  to  buy  a  newspaper  in  a  small  t©wn  in 
Oklahoma  and  that  plaintiff  had  firmly  told  them  that  such  a 
loan  was  out  of  the  question.  That  Hofrman's  financial  con- 
dition did  not  justify  such  a  loan  from  a  business  standpoint 
cannot  be  reasonably  disputed*  Defendant  was  dissatisfied 
with  the  amount  that  plaintiff  invested  in  the  Bergonize 
Company,   „uasi  honest  methods  to  obtain  money  from  plaintiff 
having  failed  to  obtain  from  him  an  amount  sufficient  to  satisfy 
defendant,  criminal  methods  t©  obtain  money  from  plaintiff 
followed,  and  it  is  our  considered  opinion  that  the  evidence 
proves  clearly  this  scheme  to  defraud  plaintiff.  The   fact 
that  the  latter  was  defendant's  benefactor  aggravates  the 
offense.  Plaintiff  was  a  nervous,  diffident  man,  with  an 
inferiority  complex.  He  was  very  wealthy,  through  Inheritance. 
Defendant  stated  that  he  knew  that  plaintiff  had  plenty  of 
money  In  the  bank,  and  the  evidence  shows  that  he  knew  that 
plaintiff  carried  a  large  bank  balance  and  that  he  was  grossly 
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negligent  in  the  manner  that  he  handled  his  bank  accounts 
and  financial  affairs,  and  this  knowledge  appears  to  have 
given  birth  to  acfendant's  fraudulent  scheme.  Plaintiff 
employed  the  First  National  Bank  of  Chicago  to  receive  his 
bank  statements  and  cancelled  checks  from  the  Continental 
Illinois  National  Bank  and  Trust  Company  of  Chicago,  where 
he  had  a  large  deposit  account,  and  the  latter  bank  sent  its 
monthly  statements  of  plaintiff's  account  and  the  cancelled 
checks  to  the  First  National  Bank  during  1940,  1941  and  1942, 
the  period  that  covers  the  transactions  involved  in  this  suit* 
The  First  National  Bank  never  delivered  any  Of  the  cancelled 
checks  or  bank  statements  to  plaintiff,  and  the  latter  did 
not  make  the  deposits  to  his  account  in  the  Continental 
Illinois  Bank,  nor  did  he  receive  notifications  of  the 
deposits*  l*hen  plaintiff  drew  a  check  he  did  not  even  fill 
out  a  stub  for  it  nor  make  any  memorandum  of  the  issuance 
of  the  check;  nor  did  he  carry  forward  his  bank  balanee  in 
any  attnOE  check  book.  He  did  not  have  a  book  of  checks 
numbered  consecutively,  Hoffman  had  a  bank  account  with 
the  Pullman  Bank,  but  his  balances  in  that  account  were 
always  very  small  until  he  deposited  in  the  account  the 
"gift  checks"  for  $3,031  and  $6,115,05,  in  June  and  July, 

1940,  These  were  the  only  "gift  checks"  deposited  in  that 
bank*  In  October,  1940,  defendant  opened  an  account  with 
the  Merchandise  Bank  by  depositing  in  that  account  the 
$12,?00  "gift  check,"  Defendant  and  his  wife  also  opened 
a  joint  account  vith  the  same  bank.  That  bank  knew  the 
financial  condition  of  the  Bergonize  Company  and  in  February, 

1941,  defendant  opened  an  account  in  the  Continental  Bank  and 
thereafter  deposited  "gift  checks"  in  that  account.  It  is 

a  reasonable  inference  from  the  evidence  that  defendant  first 
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tested  out  his  scheme  by  raising  the  amounts  of  several  small 
checks  to  amounts  that  were  comparatively  small  when  compared 
with  the  amounts  of  later  "gift  checks."  Defendant,  a  former 
employee  of  the  Continental  Illinois  Bank,  knew  that  the 
check  raising  method  was  subject  to  the  risk  that  the  bank 
might  discover  the  fraud  and  when  he  found  that  he  could  ob- 
tain from  plaintiff  checks  signed  in  blank  he  discarded  the 
check  raising  method  and  resorted  to  the  plan  of  obtaining 
plaintiff's  signature  to  blank  checks,  and  the  so-called 
typewritten  check  system  was  thereafter  followed.  There  was 
nothing  upon  the  face  of  the  typewritten  checks  that  would 
indicate  to  the  bank  the  frauds  that  were  being  perpetrated 
by  defendant.  The  last  "gift  check"  that  went  through  plain- 
tiff's account,  one  for  *7*2!?0,  was  dated  November  23,  1942. 
An  investigation  of  the  records  of  the  Eergonize  Company  by 
Arthur  Young  &  Company  in  December,  194-2,  led  to  the  discovery 
of  the  frauds  that  had  extended  over  a  period  of  more  than 
two  and  one-half  years,  and  it  is  hardly  necessary  to  say 
that  no  "gift  checks"  appeared  thereafter.  The  report  of 
Arthur  Young  ft  Company  showed  that  the  Bergonlze  Company  lost, 
in  the  year  ending  June  30,  1941,  $10,772. 39 >  and  lost  in  the 
year  ending  June  30,  1942,  £8,832.51$  and  that  there  was  a 
deficit  on  June  30,  1942, of  $25,868.98*  The  Bergonlze  Company 
was  incorporated  in  1939,  for  the  manufacture  and  sale  of  a 
wall  coating  known  as  Bergonlze.  The  corporation  started  to 
function  when  plaintiff  invested  $6,000  in  the  company  at  the 
solicitation  of  defendant.  Plaintiff  subsequently  gave  a 
check  to  the  company  for  $2,500  and  was  supposed  to  receive 
stock  for  the  same,  but  the  stock  was  never  issued  to  him* 
As  the  chancellor  found,  that  company  was  insolvent  "since 
the  time  that  Genius  invested  his  money  therein." 

The  major  issue  of  fact  pertains  to  the  claim  of 
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defendant  tliat  seventeen  of  the  checks,  aggregating 
$107,249,05,  were  given  to  him  by  plaintiff  on  account  of  a 
$150,000  inheritance  that  plaintiff  intended  to  leave  de- 
fendant in  his  will,  "being,  in  fact  [because  of  an  alleged 
later  understanding  between  the  parties],  gifts  freely  and 
knowingly  made  by  the  plaintiff  to  the  defendant."  Defend- 
ant testified  that  plaintiff  first  promised  to  leave  defend- 
ant $150,000  in  his  will,  but  that  he  later  told  plaintiff 
that  if  he  were  going  to  leave  defendant  3150, OuG  in  his  ;dll, 
why  should  he  not  give  defendant  the  money  sooner,  so  that  he 
could  use  part  of  the  money  in  connection  with  the  Bergonize 
Company,  and  that  plaintiff  stated  that  he  guessed  that  would 
be  all  right,   vhile  counsel  for  defendant  contend  that  this 
testimony  should  be  believed,  they  do  not  argue  that  the 
testimony  tends  to  show  that  defendant  was  diffident  in 
trying  to  secure  money  from  plaintiff.  It  is  a  reasonable 
inference  from  the  evidence  that  when  defendant  found  that 
his  scheme  had  been  discovered  he  knew  tliat  he  could  not  show 
any  legitimate  right  to  the  large  sums  of  money  that  he  had 
obtained  from  plaintiff »s  bank  account  and  he  was  forced  to 
invent  the  story  that  the  so-called  'gift  checks"  represented 
partial  payments  on  account  of  the  $150,000  that  Genius 
promised  to  give  him# 

The  chancellor  found  that  "the  character  and  demeanor 
of  the  witness,  Hoffman,  while  testifying  herein  impressed 
the  court  that  he  was  not  telling  the  truth  about  the 
transactions  in  controversy,"  and  tliat  "the  court  was  im- 
pressed with  the  reasonableness  of  the  story  of  the  plaintiff 
as  related  on  the  ritness  stand  and  believes  that  said  witness 
told  the  truth."  The  settled  rule  of  law  in  this  otate  is 
that  where  a  chancellor  tries  a  case  he  sees  the  witnesses 
and  hears  them  testify,  and  his  findings  will  not  be  disturbed 
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by  appellate  courts  unless  manifestly  and  palpably  wrongj 

but  in  the  instant  case,  in  sustaining  the  chancellor  we 
are  not  required  to  follow  the  foregoing  rule  because  we 
find  ourselves  in  full  accord  with  the  findings  of  the 
chancellor,  and  are  satisfied  that  Hoffman's  testimony  as 
to  the  alleged  gift  is  false  la  toto..  Counsel  for  defendant 
appreciate  the  force  and  effect  of  the  finding  of  the 
chancellor  that  "after  the  date  of  the  supposed  agreement 
for  the  inheritance  made  in  Boston,  there  is  not  a  single 
letter,  memorandum  or  ether  written  evidence  which  mentions 
the  supposed  agreement  for  the  inheritance  between  Genius 
and  Hoffman,"  and  ''there  is  no  evidence  that  Genius  ever 
discussed  the  supposed  inheritance  in  the  presence  of  any 
witness,  not  even  H*s.  Hoffman,  who  certainly  should  have 
known  of  the  large  sums  of  money  that  her  husband  was  re- 
ceiving, and  the  source  thereof,  if  Hoffman  was  receiving 
legitimately  the  large  sums  of  money  that  are  represented 
by  the  checks  of  Genius  deposited  in  the  bank  account  of 
Hoffman,"  and  they  have  made  a  strenuous  effort  to  find  in 
some  letter  or  document  some  words  that  might  be  construed 
as  a  reference  to  the  alleged  inheritance  or  gift,  but  a 
careful  study  of  certain  letters  that  are  called  to  our 
attention  by  counsel  satisfies  us  that  none  of  them  contains 
any  reference  to  the  inheritance  or  gift.  What  would  cause 
plaintiff  to  make  a  gift  of  $150,000  to  defendant  when  he  had 
pondered  over  the  amount  that  he  would  put  into  Bergonize, 
and  finally  settled  on  $6,000  as  the  amount,  instead  of 
$10,000,  the  maximum  amount  that  he  intended  to  put  into  that 
business  in  any  event?    As  counsel  for  plaintiff  state, 
the  testimony  of  defendant  as  to  the  alleged  gift  "would  tax 
the  credulity  of  anyone." 
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We  have  carefully  examined  the  checks  that  the  chan- 
cellor found  were  raised  or  altered,  and  we  find  ourselves  in 
accord  with  the  findings  of  the  chancellor  as  to  each.  Our 
conclusion  that  defendant's  testimony  as  to  the  alleged  gift 
of  $150,000  is  false  in  toto,  disposes  of  the  defense  inter-  : 
posed  as  to  the  "gift  checks."  If  Ms  testimony  as  to  the 
"gift"  is  false  in  toto,  then  no  reasonable  person  would  believe 
his  testimony  that  he  did  not  raise  the  checks  that  the  chan- 
cellor found  that  he  raised,  especially  as  each  of  the  checks 
shows -upon  its  face  that  it  was  raised.  Viewing  the  evidence 
in  the  light  of  the  careless  manner  in  which  plaintiff  handled 
his  bank  accounts,  we  are  impressed  with  the  thought  that  if 
defendant,  at  the  end  of  1940,  at  which  time  he  had  already 
obtained  a  large  amount  of  plaintiff's  money,  had  dropped  his 
fraudulent  scheme,  the  frauds  might  not  have  been  discovered. 
But  his  lust  for  money  seems  to  have  grovvn  stronger  as  the  scheme 
continued  to  succeed,  and  it  finally  led  to  the  discovery  of  his 
frauds.  It  would  unduly  extend  this  already  lengthy  opinion  to 
cite  all  of  the  many  facts  and  circumstances  that  have  led  us 
to  the  conclusion  that  the  chancellor  was  fully  justified  in  his 

findings  and  judgment » 

Defendant  contends  that  the  chancellor  took  a  wrong  view 
of  the  testimony  of  the  experts.  It  is  a  sufficient  answer  to 
this  contention  to  say  that  the  testimony  of  ail  of  the  3xperts 
may  be  entirely  disregarded  and  still  the  other  proof  shows 
clearly  and  conclusively  the  guilt  of  defendant  of  the  charges 
made  against  him,       <*£■  ^ 

The  judgment  of  the  Circuit  court  of  Cook  county, should 

be  and  it  is  affirmed. 

JODGMBHT  AF7IEKEDf 

Friend,  P.  J.,  and  Sullivan,  J»,  concur. 
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HAROLD  POPEL,  et  al,         )     APPEAL  FROM 

Appellees,   ) 
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SUPERIOR  COURT 


METROPOLITAN  LIFE  INSURANCE   )  %> 

COMPANY,  a  corporation,      ) 

Appellant,   ) 

MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  1b  an  action  to  recover  upon  an  insurance  policy 
on  the  life  of  David  Popel,  Verdict  and  judgment  were  for  plain- 
tiffs for  $3,550,00,  being  the  full  amount  of  the  policy  plus 
interest  and  attorney's  fees,  Defendant  has  appealed. 

The  decedent  a  62  year  old  Chicago  barber  died  July  26, 
1940  at  6:00  A,  M,  of  acute  coronary  thrombosis.  He  had  filed  an 
application  for  insurance  July  12,  1940.  The  application  provided 
among  other  things  that  the  Company  should  not  be  liable  until 
the  application  had  been  received  and  approved,  a  policy  issued 
and  delivered  and  the  first  premium  paid  and  accepted  during  the 
lifetime  and  oontinued  insurability  of  the  applicant. 

It  appears  from  Interrogatories  filed  by  plaintiff  and 
read  into  the  record  as  evidence  by  stipulation  that  the  application 
was  received  at  defendant* s  Home  Office  in  New  York  City,  July  19, 
1940,  and  approved  July  26,  1940;  and  that  the  policy  was  mailed 
from  New  York  July  29th,  and  received  at  the  Chicago  District  Office 
July  31st.  After  news  of  the  insured's  death  had  been  given  the 
District  Office,  the  District  Manager  withheld  the  policy  from 
delivery  and  returned  it  to  the  Home  Office,  Due  proof  of  death 
was  made  to  the  defendant  which  refused  to  pay  the  benefits, 
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The  defendant  argues  thr.t  since  it  is  undisputed  that  the 
noUoy  was  not  delivered  before  the  insured's  death,  the  defendant 
la  free  from  liability  thereon  as  a  matter  of  law.  Plaintiffs 
contend  that  actual  delivery  was  waived  by  defendant  through  its 
conduot  and  that  of  its  agent  Gingiss.  They  say  there  was  evidence 
©f  this  waiverj  that  the  question  was  accordingly  one  of  fact  for 
the  Jury;  and  that  the  verdict  established  it  in  their  favor. 

We  take  as  true  the  evidence  favorable  to  plaintiff  in 
deciding  this  issue.  If  it  and  legal  inferences  from  it  tend  to 
prove  waiver,  the  question  was  for  the  jury  unless  reasonable  men 
would  reach  but  one  conclusion  thereon,  that  there  was  no  waiver, 

The  parties  had  the  right  to  make  their  own  contract 
within  the  limits  of  the  existing  law.  The  application  was  the 
insured' s  offer.  It  provided  that  defendant  should  incur  no  liability 
until  the  prereoulsites  herein  before  noted  had  been  fulfilled. 
Defendant  depends  mainly  on  the  failure  of  delivery  of  the  policy 
before  the  insured's  death.  Compliance  with  this  provision  was 
necessary,  (Stramaglia  v,  Conservative  Life  Ins.  Co,,  319  111, 
App.  20),  unless  waived. 

Since  there  w&e   no  evidence  of  the  precise  time  of  approval 
of  the  application  on  July  26th,  we  shall  infer  in  plaintiff' s  favor 
that  the  approval  preceded  insured1 s  death.  Upon  approval  of  the 
application  the  contract  of  insurance  was  made  (Firemen* ■  Ins.  Co* 
v,  Kuessner.  164  111,  275),  upon  the  terms  in  the  application, 
Those  terms  included  the  further  prerequisites  of  payment  and 
acceptance  of  the  premium  and  issuance  and  delivery  of  the  policy 
before  the  insured's  death, 

Alvin  Popel  and  Mary  Stein  gave  testimony  which  tended  to 
prove  that  Glngies,  defendant's  agent,  accepted  payment  of  the  full 
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premium  the  day  preceding  insured's  death.  This  testimony  is 
corroborated  by  a  letter  written  to  Gingiss  by  Harold  Popel  from 
California,  July  22nd,  enclosing  the  premium  cheoU, 

In  addition  to  the  evidence  of  payment  and  acceptance  of 
the  premium  before  the  insured's  death  there  is  further  evidence 
that  defendant  thriragh  Gingiss  knew  of  the  insured's  death  on  July 
26 J  that  Gingiss  said  he  would  take  oare  of  the  insurance  arrangements; 
that  he  endorsed  the  premium  check  "Advance  premium" j  that  the  District 
Manager  accepted  the  check  after  knowledge  by  Gingiss  of  insured's 
death,  gave  credit  thereon  and  forwarded  the  check  to  the  Home  Office; 
that  the  Home  Offiee  deposited  the  check  July  31st,  after  knowledge 
by  Gingiss  of  the  death;  that  through  Gingiss  defendant  requested 
and  accepted  proof  of  death,  after  knowledge  that  the  insured  had 
died;  that  defendant  informed  plaintiffs  that  its  refusal  to  pay 
the  benefits  was  based  on  thB  payment  of  premium  after  death;  and  that 
after  knowledge  of  insured's  death  through  Gingiss,  defendant 
issued  the  policy. 

Prom  this  evidence  plaintiffs  argue  that  knowledge  of 
insured's  death  was  imputed  to  the  defendant  on  July  26th  and  that 
by  its  conduct  in  accepting  the  premium,  Issuing  the  polioy,  and 
requesting  the  death  certificate,  they  treated  the  policy  as  in  force 
and  effect  and  waived  actual  delivery.  They  rely  upon  Fireman* s 
Ins.  Cpi  v,  Kuessner.  164  111.  275;  Illinois  Central  Ins.  Op*  v.  Wolf, 
37  111.  355;  Mulligan  v.  Metropolitan  Life  Ins.  Co..  149  111.  App, 
516;  and  Wenz  v,  Business  Men's  Ace,  Assn.  212  111.  App,  581* 

In  the  Kuessner  case  the  premium  was  not  paid  until  after 
the  fire  loss*  The  court  sustained  the  claim.  It  is  enough  to 
distinguish  that  case  to  point  out  that  there  was  no  question  of 
delivery  of  the  policy  and  the  payment  of  the  premium  in  advance  was 
not  a  condition  precedent.  In  the  Wolf  case  the  insurance  company 
was  not  permitted  to  void  a  policy  for  nonpayment  of  a  note 
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taken  as  a  premium  where  the  policy  recited  that  the  premium  had 
been  paid.  In  the  Mulligan  case  the  agent  agreed  that  the  condition 
requiring  advanced  premium  coaid  be  met  by  payment  in  installments. 
The  court  held  that  the  payment  in  full  in  advance  was  waived  and 
that  receipt  by  the  agent  of  the  policy  under  those  circumstances 
was  receipt  by  the  assured  to  fulfill  the  condition  of  delivery. 
The  policy,  however,  was  received  by  the  agent  several  days  preceding 
the  assured' s  deeth.  In  the  ^enz  case  the  company  wrote  assured  of 
its  approval  of  his  application  and  said,  *  *  •  *  the  policy  is 
enclosed,"  The  assured  received  the  letter  but  the  policy  was  not 
enclosed.  It  was  later  mailed  to  the  agent  to  be  delivered  to  the 
assured.  While  the  agent  was  on  his  way  to  make  delivery,  a  cyclone 
killed  the  assured.  The  court  held  that  under  those  circumstances 
there  was  delivery  because  the  intention  to  make  delivery  was  so 

clearly  expressed* 

Fulfillment  of  less  than  all  the  conditions  named  in  the 
application  would  not,  in  the  absence  of  waiver  of  the  fulfilled 
conditions,  render  the  contract  effective.  The  evidence,  therefore, 
of  the  various  steps  taken  by  the  defendant  did  not  of  themselves 
render  the  policy  effective  for  they  logically  preceded  delivery. 
We  cannot  say,  therefore,  that  because  these  conditions  alone  were 
met  that  the  contract  was  treated  as  in  force  and  effect.  The  steps  the 

company  took  were  those  provided  in  the  application.  It  had  no 
obligation  to  determine  before  or  while  taking  them,  that  the 
insured  had  died.  It  had  saved  to  itself  in  the  application  the 
privilege  of  determining  this  when  it  was  prepared  to  deliver.  To 
hold  that,  by  performing  the  previous  steps,  defendant  relinquished 
the  protection  it  saved  to  itself,    would  seem  to  us  would  frustrate 
the  meaning  of  its  agreement. 

If  plaintiffs  prevail  it  must  be  because  Gingiss,  on 
behalf  of  the  defendant,  waived  delivery.   If  Gingiss  intended  to 
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waive  delivery,  knowing  that  the  insured  had  died,  he  could  hardly 
be  considered  defendant's  agent  in  so  doing.  If  we  consider  his 
conduct,  taking  plaintiffs*  evidence  as  true,  we  must  infer  that 
Singles  knew  of  the  insured's  death  Friday  the  26th,  but  did  not 
inform  the  District  Office  of  the  fact  until  the  District  Manager 
had  forwarded  the  premium  check  to  the  Home  Office,  To  do  otherwise 
would  be  to  assume  that  the  District  Manager,  knowing  the  insured 
had  died,  treated  the  insurance  contract  as  in  effect  and  waived 
the  delivery  condition.  Such  an  assumption  is  neither  justified  by 
the  experience  of  men  and  practice  of  insurance  companies  or  by  the 
conduct  of  the  District  Manager  withholding  the  policy  after  he  had 

received  it  July  31st» 

Plaintiffs  had  the  burden  of  proving  walvefi;  and  that  proof 
must  show  either  an  express,   intention  to  waive  or  that  defendant 
after  knowledge  of  the  insured's  death  treated  the  transaction  as 
though  the  prerequisites  had  been  fulfilled.   Seaback  v„  Metropolitan 
Life  Ins.  Co,.  2?4  111.  516  and  Pollock  v,  nnnTmntimit  Fire  Ins.  Co. 

362  111.  313. 

We  think  that  all  reasonable  men  would  reach  but  one  con- 
clusion on  the  evidence  favorable  to  plaintiff  and  that  is  that  the 
evidence  did  not  tend  to  prove  the  defendant  intended  to  waive,  or 
that  it  treated  ,  after  knowledge  of  Insured's  death,  the  prerequisites 
as  having  been  fulfilled* 

The  judgment  of  the  Superior  Court  is,  accordingly,  reversed 
and  the  cause  is  remanded  with  directions  to  enter  judgment  for 

defendant. 

JUDGMENT  REVERSED 

LEWS  AND  BURKE^  $£«  CONCUR. 
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ANNS  NEIMAN, 


Appellee, 


AARON  NEIMAN, 

Appellant* 


327I.A.  41 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


MR.  PRESIDING-  JUSTICE  KILEY  delivered  the  opinion 
of  the  court* 

This  is  a  separate  maintenance  action.   The  trial 
court  entered  an  order  granting  support  and  maintenance,  to 
plaintiff  and  her  children,  and  att@meys«  fees,  upon  recom- 
mendation of  a  Special  Commissioner.    Thereafter,  pursuant    I 
to  plaintiff's  petition  for  a  rule  to  show  cause, an  order  was 
entered  finding  defendant  guilty  of  eontempt  and  directing 
an  attachment  to  issue  for  his  arrest.    Defendant  filed 
notice  of  appeal  from  both  orders* 

On  March  21,  1944,  plaintiff  filed  her  suit  alleging, 
among  other  things,  the  marriage,  Mrth  of  two  children,  her 
good  conduct  as  defendant's  wife,  his  cruelty  to  her  and  the 
children,  his  occupation  as  a  practicing  physician,  his  wealth 
at  135,000  and  his  income  in  excess  ©f  #10,000  a  year.   She 
asked  for  a  decree  of  separate  maintenance,  custody  of  the 
children,  suitable  sums  for  support  and  maintenance,  and  attor- 
neys1 fees  and  an  injunction. 

Defendant's  answer  made  issue  of  the  material  allega- 
tions of  the  complaint.   Subsequently,  on  plaintiff's  motion 
for  alimony  and  support,  the  matter  was  referred  to  the  Special 
Commissioner  to  take  evidence  and  report  his  conclusions. 
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i    „««««.*»  r*morted  his  finding* 
June  30,  1944,  the  commissioner  report 

^a*a  that  1400  per  month  fee  allowed, 
of  law  and  fact  and  recommended  that  «40     p 

•  r  rch  -4     1944,  to  plaintiff  for  her  support  and  that  of 
as  of  March  <s*»  x»*»»         r  ^x»i<xvg)  ha<3 

— «  «.  the  date  of  the  report  the  sum  of  tl»»  had 
the  children;   that  to  the  date 

i  ,„tlM'.  fa»or;   that  commencing  June  23,  l»» 
accrued  m  plaintiff  a  ^Xcanoej 

IMM  **"  »*  «■*  -*— w  °B  a°°0Un    °  July  14m 

and  that  «1,000  he  allowed  hef  for  her  attorney.'  fee..       «l» 
C  Ht  entered  the  order  confirms  the  report  and  M  the 

^^-  — d  a  petition  pra^  that 

T  ,     nth  be  vacated.     Leave  was  given  to  file  the 
thP  order  of  July  14th  be  vaca *.«*«• 

.  .t  for  August  22nd.     On  that 
petition  and  hearing  thereon  was  set  for  augu 

P  ***t«  asking  for  a  rule  upon  defendant 

date  plaintiff  filed  a  petition  asking 

+  *«.  rmnished  for  contempt  in  fail- 
to  show  cause  why  he  should  not  he  punished 
ing  to  make  the  payments  ordered  July  14th. 

S  ***         -p«r»  a  rule  to  show  eause,   the 

On  plaintiff's  petition  for  a  rule 

s         t  31st  found  that  defendant  owed  $2,000  support 
court  on  August  31st  f ouna       a 
ffi0ne,     11,000  attorney's  fees  under  the  order  of  July 

red  hut  showed  no  cause  why  he  could  not  have 
*  ""^  T^CtTheTailure  to  make  the  payments  was  a 
**  «"  Payment8J   "*  ZZ  and  defendant  was  guilty  of  oon- 

before  the  court.   Defenaan    v 

July  14th  was  denied.  July 

—  -  -"  °f  ~ ^ t  Lent  on  ^ 
x«h  and  the  order  for  the  Issue-  of  ^ 

3l8t.   «.  latter  order  is  not  ^alah  •     .  *  ~* 

oontemPt  is  mC  a ^^ J  £,,  „  _  eau3e  *, 

Plained  of  to  he  ro  ^  ^ 

he  should  not  he  punished  for  uwrt,  it 

Since  the  order  does  not  direct  pun 
38  HI-  «*•     81n°e  55  m.  ^  MO.   «.  -U 

1,  not  final-   KsSsin  v.  Sa§2SB. 
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not,  therefore,  review  the  order  of  August  31st. 

Defendant  complains  that  the  allowance  of  $250  for  the 
Special  Commissioner  was  excessive*   The  order  of  allowance  was    I 
entered  on  June  30,  1944,   No  appeal  was  taken  from  that  order. 
The  allowance  was  not  included  in  the  order  of  July  14th.   The 
question  of  the  Special  Commissioner' 1  fee  is,  therefore,  not 

before  us. 

The  defendant  complains  that  Attorney  Selinger  was  not 

given  an  opportunity  on  July  14th  to  represent  defendant  property. 
The  record  disclosed  that  between  June  30th,  when  the  report  was 
submitted,  and  July  14th,  four  attorneys  appeared  for  defendant. 
Those  who  preceded  Sellnger  were  accommodated  liberally  with  exten- 
sions of  time  for  filing  exceptions  and  continuances  of  hearings 
thereon.   July  14th  was  the  last  day  of  the  court  year.   The 
hearing  was  finally  set  for  that  day-   That  morning  Davis,  defend- 
ant's  third  attorney  sought  to  withdraw  and  Selinger  sought  sub- 
stit*tion  and  a  continuance  to  study  the  report  and  exceptions. 
He  had  been  employed  by  defendant  that  morning.   The  court  denied 
the  requests  and  entered  the  order  appealed  from-   Defendant  was 
entitled  to  an  opportunity  to  except  to  the  report  and  to  be  heard. 
Each  succeeding  attorney  was  entitled  to  that  opportunity.  Defend- 
ant  was  given  ample  opportunity.   The  court  was  imposed  upon. 
No  error  was  committed  in  its  action. 

Defendant  says  that  the  Commissioner  exercised  Judicial 
power  in  "fixing"  the  allowances.   He  says  the  trial  court  did 
not  consider  or  study  the  report  before  confirming  it.   In  the 
colloquy  July  14th  the  court  inquired,  ***  is  the  Commissioner's 
reports  and  stated,  "Your  petition  is  denied  and  the  court  con- 
firms the  Commissioner's  report."    The  formal  order,  however, 
recited  that  the  court  was  fully  advised  in  the  premises.   There 
is  nothing  in  the  record  to  show  at  what  precise  time  the  order 
was  entered.   »  cannot  presume  that  the  court  did  not  read  the 
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report  so  as  to  form  a  fair  basis,  for  the  allowances  made. 
Furthermore,  we  have  before  us  the  report,  exceptions  and  orders. 
The  Commissioner  did  not  fix  the  allowances  -  he  recommended  them. 

Defendant  complains  of  the  allowances  made  in  the  order 
of  July  l«h.   The  Commissioner'  I  findings  of  fact  having  been 
approved  by  the  chancellor,  should  not  be  disturbed  unless  against 
the  manifest  weight  of  the  evidence.  SSsuJeflbsil  v.  M.rt.rt.n 
388  111.  511.   In  »  rrivlng  at  the  proper  allowances  the  court 
should  consider  such  factore  as  the  ages  of  the  parties,  their 
condition  of  health,  the  property  and  income  of  the  husband, 
separate  property  and  income,  if  any,  of  the  wife,  and  the  previous 

condition  of  the  parties. 

It  is  emitted  that  plaintiff  has  no  income  or  property 

of  her  own* 

The  parties  were  married  in  1931.   Their  two  children 

„.  6  and  11  years  eld.   Defendant  entered  the  «  in  1942.  He 

eerved  about  14  months.  During  his  service  plaintiff  lived  near 

his  camps  for  several  months.   During  the  13  years  of  their 

marriage  they  went  together  to  Florida  twice.  Defendant  went 

alone  en  four  other  occasions.   Plaintiff  owned  at  the  time  of 

the  trial  a  Persian  lamb,  and  a  Hudson  seal,  coat  which  defendant 

had  given  her  during  the  years  before  his  army  service.  These 

cost  more  than  |800. 

The  Commissioner  found  that  since  defend-nt  resumed  his 

i  iqm  he  oaid  $105  monthly  for  family 
practice  on  January  1,  19*4»  *»  Paxa  *x 

i  ,„tiff  §40  per  week  for  the  maintenance  of 
rent J  that  he  gave  plaintiff  **■  per  w 

**.  *  -s  ,„Hff  was  accustomed  to  a  maid  at  %^u 
the  family  table;  that  plaintiff  was  accu 

and      m     •  „.«*  ma  hill  of  ^3.50  per  month,  electric 
a  week; /that  defendant  paid  gas  Dii- 

hill  S6.30  per  month,  telephone  bill  averaging  #11  per  month, 
olothing  for  Plaintiff  and  the  two  children  hoc  per  month 
laundry  e2C  per  month,  cleaning  bill  J5.0C  and  storage  of  furnl 

fh     Defendant  objects  to  the  allowance 
ture  of  919.50.  per  month.     Derenaan 
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for  a  maid  while  the  parties  are  living  in  a  furnished  apartment 
with  maid  service.   We  thiak  this  objection  is  sound.  Excluding 
that  #80  a  month  item,  however,  the  several  items  amount  to  more 
than  $400  per  month.    Defendant's  testimony  of  the  foregoing 
items  differs  somewhat.   The  decision  involved  a  question  of 
credibility  and,  for  the  reason  hereinafter  shown,  we  cannot  say 
that  the  Commissioner  should  not  have  adopted  the  plaintiff's 

version. 

Plaintiff's  prima  facie  case  was  made  by  the  testimony 
of  these  customary  items  of  expenses;  of  admissions  by  defendant 
that  his  income  was  in  exeess  of  -$10,000  Pe»  year;    of  120,000 
in  bonds,  11,000  eash,  and  #20,000  in  insurance  which  plaintiff 
saw  in  his  safety  deposit  box?  and  a  writing  of  defendant's  found 
by  plaintiff  in  the  Joint  safety  deposit  box,  dated  November  10, 
1942,  indicating  securities  owned  by  defendant,  amounting  to 
almost  ^17,000.   Plaintiff  testified  that  the  family  expenses 
since  defendant  returned  from  the  army  were,  except  for  the  rent, 
about  the  same  as  they  had  been  before  he  entered  the  army. 

Defendant's  attempt  to  meet  this  proof  was  highly  unsatis- 
factory.  The  master  found  that  defendant  was  requested  to  bring 
in  books  and  records,  but  failed  to  do  so,  that  his  testimony  of 
income  was  based  upon  his  memory,  that  history  was  indefinite  as 
to  his  bond  and  eash  assets,  that  his  one  account  boo*  disclosing 
receipts  consisted  of  sheets  which,  as  the  accounts  were  paid,  were 
taken  from  the  book  and  destroyed;  and  that  having  no  records  of 
Ms  business  he  was  unable  to  break  down  his  income  account  to 
show  how  much  money  he  received,  andfrom  whom  he  received  it.  The 
Commissioner  further  found  that  there  was  only  one  inference 
that  the  defendant  did  not  keep  a  true  and  accurate  account.  He 
further  found  that  the  only  manner  in  which  he  could  ascertain 
the  doctor's  income  was  through  the  testimony  herein  referred 
to  on  behalf  of  the  plaintiff.   These  findings  of  the  Commissioner 
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are  supported  by  the  record. 

During  the  course  of  the  hearings  and  without  notice,  the 
defendant  went  to  Florida  where  he  spent  in  eight  days,  according 
to  his  own  version,  about  $360  and,  according  to  the  finding  of 
the  Commissioner  about  |600,   According  to  the  defendant's  testi- 
mony, including  his  deposits  shown  by  the  bank  statement  and  his 
memory  of  cash  receipts,  his  total  receipts  for  January  1944  were 
|680,  for  February  |761  and  for  March  |677.   Moreover,  there  is 
evidence  that  at  the  time  of  the  hearing  defendant  had  about 

$4,160  in  cash. 

Under  all  the  circumstances  we  believe  the  Commissioner 
followed  the  only  course  available  to  him.  If  defendant  has  been 
injured,  it  is  due  to  his  own  lack  of  reeords  and  proof.   With  a 
proper  system  of  accounting  of  his  practice,  it  should  be  a  simple 
matter  for  him  to  make  a  full  and  frank  disclosure  at  any  future 
time,  should  he  seek  a  reduction  in  the  allowance  by  a  proper  pro- 
oeeding.   A  full  disclosure  made  at  the  hearing  upon  the  permanent 
allowance  on  a  basis  of  true  and  accurate  accounts,  properly  kept, 
should  furnish  reasonable  protection  to  the  defendant.  Bu^er  v. 
Staehler.  373  111.  626,  631.   We  believe  that  the  Commissioner's 
^  recommendationsas  affirmed  by  the  trial  court  are  proper.  ByerU 
v.  Bverly.  363  HI.  517;  and  BjieJ&ej!  v.  Buejjle^. 

The  order  of  July  14th  allewedpplaintiff  #1,000  attorneys' 
fees.  Defendant  contends  that  this  allowance  was  excessive.  There 
was  testimony  that  plaintiff's  counsel  spent  150  hours  in  confer- 
ences, preparation  of  pleadings,  motions,  etc.,  court  appearances, 
examination  of  witnesses,  documents  and  hearings  before  the  Special 
Commissioner.   There  were  nine  hearings  before  the  Commissioner. 
Plaintiff's  counsel  testified  that  he  spent  14  hours  in  these  hear- 
ings. We  are  of  the  opinion  that  the  sun  of  .650  would  be  a  fair 
fee  for  plaintiff's  counsel. 
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The  order  of  July  14th  is  modified  by  reducing  the 
attorney* I  fees  to  #650  and,  as  modified,  the  order  is  affirmed, 

ORDER  AFFIRMED  A3  MODIFIED, 


LEWE  AND  BURKE,  JJ.  CONCUR. 


t      :jh  avu-' 
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FRANK  H.  WEBER, 

Appellant, 

V. 

MADELEINE  A.  WEBER, 

Appellee,   / 
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APPEAL  FROM 

CIRCUIT  COURT 
COOK  COUNTY* 


MR,  JUSTICE  BURKS  DELIVERED  THE  OPINION  OF  THE  COURT. 
Frank  H,  Weber  married  Madeleine  A.  Weber  on  September 
1,  1927,  He  was  22  years  old  and  she  was  27  years  old.  They 
lived  in  Chicago.   They  separated  on  July  2,  1942.  No  children 
were  born  of  the  marriage.   She  had  a  daughter  by  a  previous 
marriage.  In  1939  the  parties  purchased  a  residence  at  11426 
Longwood  Drive,  Chicago,  the  title  being  taken  by  them  as  joint 
tenants.  There  was  a  mortgage  on  the  property  on  which  he  was 
making  payments  of  |83.79  a  month.  On  July  8,  1942  he  filed  a 
verified  complaint  in  the  Circuit  Court  of  Cook  County,  naming 
his  wife  as  defendant.  Therein  he  asserted  that  he  was  able  and 
desirous  of  making  reasonable  and  suitable  provision  for  the 
separate  maintenance  of  his  wife  under  the  order  and  direction  of 
the  court,  He  prayed  that  a  decree  be  entered  providing  for  the 
proper  and  suitable  maintenance  and  support  of  his  wife  and  that 
she  and  her  agents  be  restrained  from  molesting,,  interfering  or 
intermeddling  with  him  In  the  conduct  of  his  business  or  otherwise. 
Subsequently,  he  filed  an  amended  complaint  wherein  he  asked 
only  for  injunctive  relief.  On  July  30,  1942  Mrs,  Weber  filed 
a  counterclaim  for  separate  maintenance.  He  answered.  For 
convenience  we  will  hereinafter  call  the  counterclaim  the  complaint, 
the  counterplaintiff,  Mrs.  Madeleine  A.  Weber,  the  plaintiff, 
and  the  counterdefendant,  Mr,  Frank  H,  Weber,  the  defendant. 
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On  August  4,  1942  the  court  required  him  to  pay  $225.00 
a  month  for  her  temporary  maintenance  and  support,  exclusive  of 
necessary  medical  expenses,  and  that  he  continue  to  pay  the 
mortgage  indebtedness  and  "all  obligations  thereunder  on  the  home 
or  premises  known  as  11426  Longwood  Drive,  Chicago,  Illinois,  as 
each  and  all  become  due  and  payable,  in  which  home  said  Madeliene 
A.  Weber  shall  and  she  is  hereby  given  the  right  and  authority 
to  continue  to  live  and  reside.1*  When  the  case  came  on  for  trial 
on  March  24,  1944-  the  attorney  for  defendant  announced  that  he 
was  abandoning  his  complaint  for  an  injunction,  being  satisfied 
that  Mrs.  Weber  would  not  attempt  to  interfere  in  her  husband's 
affairs.  Following  a  trial  before  the  chancellor,  a  decree  was 
entered  May  29,  1944,  finding  that  plaintiff  had  sustained  the 
allegations  of  her  complaint;  that  she  had  been  living  separate 
and  apart  from  him  through  no  fault  on  her  part  since  the  month 
of  July,  1942 j  that  she  has  no  independent  means  of  support;  that 
his  income  is  "slightly  over  f 20, 000.00  yearly,  gross,  that  disputed 
evidence  shows  a  net  of  over  S8, 500,00  yearly,"  and  that  he  is  well 
able  to  pay  her  #300,00  a  month  for  her  supoort,  plus  payments 
on  the  mortgage,  on  his  life  insurance  policies,  expenses  incurred 
in  the  suit,  her  attorney's  fees  and  costs.  The  decree  directed 
him  to  pay  her  | 300.00  a  month  until  the  further  order  of  the  court; 
that  she  be  allowed  to  occupy  the  premises  at  11426  Longwood  Drive; 
that  he  be  required  to  pay  all  installments  on  the  mortgage  as 
they  came  due,  water  and  tax  bills;  that  he  keep  in  force  and 
unimpaired  all  life  insurance  policies  on  his  life  wherein  she 
was  the  beneficiary;  that  he  pay  ^75,00  which  she  was  obligated 
to  pay  to  an  accountant  who  had  gone  over  his  books;  that  he 
(defendant)  pay  $31*50  for  a  court  reporter's  fee,  #250,00  for 
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attorney's  fees  for  services  rendered  by  Mr.  David  Schallman  and 
$700.00  for  attorney's  fees  for  services  rendered  by  Mr,  Norman 
Becker.  Defendant,  appeals  from  the  decree.  No  cross  errors 

have  been  assigned* 

Mrs.  ¥eber  presented  her  case  on  March.  24,  1944  by  the 
testimony  of  several  witnesses  including  herself.  After  her  attorney 
had  concluded  his  examination  of  each  witness,  he  tendered  the 
witness  for  cross-examination,  whereupon  the  attorney  for  Mr.  Weber 
announced  "no  cross-examination".  Her  attorney  then  stated  that 
he  had  presented  his  esse  in  chief,  except  that  part  whereon  he 
womld  base  hie  argument  for  support,  maintenance,  attorney's  fees 
and  suit  money.  Thereupon,  the  attorney  for  defendant  moved  that 
the  complaint  be  dismissed  for  want  of  eouity  on  the  ground  that 
he  had  filed  an  answer  setting  up  specific  affirmative  defenses, 
to  which  no  reply  was  filed,  and  that  hence  such  affirmative  defenses 
were  confessed.  The  court  denied  the  motion  and  inquired  as  to 
whether  defendant  intended  to  introduce  evidence.   His  attorney 
answered,  "No."  The  court  then  stated?   "There  should  be  ne  need 
of  putting  in  evidence.  The  court  has  some  idea  whether  or  not 
there  should  be  a  decree  here."  The  court  further  stated  that  he 
would  like  to  look  into  the  matter  in  view  of  the  fact  that  defendant 
was  standing  on  his  answer  and  maintaining  that  the  facts  therein 
set  out  were  admitted.  The  court  continued  the  case  until  March  31, 
1944<*  At  that  time  the  attorney  for  plaintiff  presented  a  reply 
denying  the  allegations  of  the  answer.  Leave  was  granted  to  file 
the  reply.  Defendant  concedes  that  it  was  filed,  although  it 
does  not  appear  in  the  record* 

When  the  trial  was  resumed  on  March  31,  1944  the 
chancellor  announced  that  he  adhered  to  his  ruling  whifih  denied 
defendant's  motion  to  dismiss  the  complaint.  The  attorney  for 
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plaintiff  announced  that  he  would  give  opposing  counsel  the  opportunity 
of  recalling  witnesses  "to  cross-examine  them  or  ask  them  any 
questions  that  are  pertinent  to  theissue, H  and  that  he  would  also 
consent  to  counsel  putting  in  any  defense  that  he  desired.  Counsel 
for  defendant  indioated  that  he  would  stand  on  his  motion.  The 
attorney  for  plaintiff  then  olaced  her  on  the  stand  and  asked  her 
questions  relating  to  the  financial  status  of  her  husband  and  herself „ 
The  hearing  was  postponed  to  April  10,  1944,  when  a  new  attorney 
appeared  for  defendant.  This  attorney  asked  that  he  he  permitted 
to  introduce  evidence  on  the  merits*  The  chancellor  inquired  as 
to  what  evidence  he  expected  to  introduce,  and  he  stated  he  would 
like  to  cross-examine  the  "important  witnesses  who  testified  on 
direct  examination,9  The  chancellor  replied  that  the  cross-examination 
"has  ceased" »  The  attorney  for  plaintiff  stated  that  he  had  no 
objection.  The  court  Indicated  that  he  would  not  allow  the  defendant 
to  cross-examine  the  witnesses  who  had  theretofore  testified.   There- 
upon defendant  called  plaintiff  to  the  stand  and  examined  her  under 
Section  60  of  the  Glvil  Practice  Act,  He  then  put  on  witnesses  in 
behalf  of  defendant,  who  were  fully  interrogated  by  the  respective 
parties.  He  did  not  make  any  offer  as  to  what  he  would  prove  or 
attempt  to  prove  by  the  cross-examination  of  any  witness  who  had 
theretofore  testified,  He  did  not  endeavor  to  recall  any  witness 
(except  plaintiff)  who  had  theretofore  testified* 

In  arguing  that  the  decree  should  be  reversed  without 
remanding,  defendant  states  that  where  the  answer  "sets  forth 
affirmative  material  defenses,  and  the  counter-plaintiff  goes  to 
trial  without  filing  a  reply  denying  those  material  allegations  or 
facts  set  forth  in  the  answer,  which  are  a  complete  defense  to  her 
suit,  she  has  admitted  all  such  facts  well  pleaded,*'  Defendant 
waived  the  cross-examination  of  witnesses  and  when  plaintiff  rested, 
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moved  that  the  complaint  be  dismissed  for  want  of  equity.  He 
based  this  motion  on  the  assumption  that  his  answer  presented  an 
affirmative  defense,  and  that  sinoe  no  reply  negativing  such 
defense  was  filed  by  plaintiff,  that  she  admitted  the  defense* 
We  are  unable  to  understand  why  defendant  did  not  make  his  motion 
at  the  commencement  of  the  trial,  for  if  the  alleged  affirmative 
defense  was  admitted  as  a  matter  of  law,  it  was  admitted  at  the 
time  the  trial  commenced  and  it  should  not  have  been  necessary 
to  introduce  any  testimony.  If  defendants  position  be  correct, 
it  would  have  been  a  waste  of  the  court's  time  to  introduce  any 
testimony  on  behalf  of  olalntiff.  We  have  examined  the  complaint 
and  the  answer.  The  complaint  sets  up  ultimate  facts  which,  if 
proved,  would  entitle  plaintiff  to  a  decree  for  separate  maintenance* 
The  answer  does  not  set  up  any  affirmative  defense.  It  merely 
alleges  ultimate  facts  in  opposition  to  plaintiff's  contention 
that  she  was  living  separate  and  apart  without  any  faalt  on  her 
part.  Our  view  is  that  it  was  not  necessary  for  plaintiff  to  file 
a  reply  to  the  answer  and  that  her  failure  to  do  so  under  the 
factual  situation  did  not  constitute  an  admission  by  her  that  the 
allegations  by  him  in  the  answer  were  true.  We  are  also  of  the 
opinion  that  the  chanoellor  had  the  right  to  grant  leave  to  plain- 
tiff to  file  a  reply  denying  the  facts  alleged  in  the  answer.  The 
case  was  before  the  chancellor  and  he  had  a  broad  discretion  t© 
control  the  conduct  of  the  trial.  This  discretion  would  allow  hla 
to  grant  a  litigant  an  opportunity  to  file  a  reply  where  the  litigant, 
through  inadvertence,  had  failed  to  file  a  reply.  The  case  was 
continued  from  time  to  time  and  the  fact  that  the  chancellor  allowed 
plaintiff  to  file  a  reply  was  not  prejudicial  to  the  rights  of 
defendant.  Section  46  of.  the  Civil  Practice  Aot  makes  liberal 
provisions  for  amendments*  The  reply  of  plaintiff  was  analogous 
to  an  amendment,  as  it  was  for  the  purpose  of  enabling  her  to  sustain 
the  claim  for  which  the  motion  was  intended  to  be  brought.  In 
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his  brief  defendant  argues  as  though  the  case  were  submitted  on 

complaint  and  answer.  When  a  case  is  heard  on  complaint  and 

answer  it  is  unnecessary  to.  present  any  evidence.   In  such  case 

the  answer  is  taken  as.  true.  Derby  v.  Gage,  38  111.  2?,  29} 

Plot  v.  Davis.  241  111,  434,  439;  Headen  v.  Conn.  292  111,  210,215. 

The  fact  that  evidence  was  presented  shows  that  the  case  was 

not  heard  on  complaint  and  answer.  Defendants  contention  that 

the  failure  of  the  court  to  dismiss  the  complaint  for  want  of 

equity  at  the  cloae  of  plaintiff1 s  case  is  without  merit. 

Secondly,  defendant  urges  that  the  decree  be  reversed 
and  the  cause  remanded  for  a  new  trial  because  he  did  not  receive 
a  fair  trial.  He  states  that  the  court  denied  him  permission  to 
cross-examine  plaintiff's  witnesses.  We  cannot  agree  that  in  so 
doing  the  court  was  unfair  to  defendant.  Defendant  stood  on  his 
motion  to  dismiss,  stating  that  he  did  not  intend  to  put  on  any 
witnesses.  He  had  full  opportunity  to  cross-examine  each  wiimess 
after  the  testimony  of  such  witnesses,  but  declined  to  do  so.  At 
that  time  neither  the  chancellor  nor  the  attorney  for  plaintiff 
knew  that  he  intended  to  move  to  dismiss  on  the  ground  that  *k© 
so-called  affirmative  defenses  in  his  anawer  were  admitted.   Such 
motion  was  not  made  until  plaintiff  announced  that  she  had  rested 
her  case  in  chief.  After  defendant  procured  new  counsel,  he 
decided  to  submit  a  defense  and  also  expressed  the  wish  to  cross- 
examine  plaintiff's  witnesses  who  had  theretofore  testified.  He 
was  given  full  opportunity  to  examine  plaintiff  under  Section  60 
of  the  Civil  Practice  Act.  He  complains  that  although  he  was 
allowed  to  examine  her  under  this  section,  he  was  not  allowed  to 
cross-examine  her.  Section  60  states  that  any  party  may  be  examined 
"as  if  under  cross-examination"  at  the  instance  of  the  Averse  party. 
Under  this  section  defendant  had  full  opportunity  to  e.ross-examine 
plaintiff.  He  also  had  the  opportunity  to  call  and  introduce  as 
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his  own  witnesses  the  other  witnesses  who  had  theretofore  testified. 

He  did  not  do  this.  He  did  not  make  any  offer  as  to  what  he  would 
prove  by  cross-examining  such  witnesses. 

Defendant  asserts  that  the  chancellor  showed  an  unfair 
attitude  when  he  stated  "there  should  be  no  need  of  putting  in 
evidence.  The  court  has  some  idea  whether  or  not  there  should  be 
a  decree  here,"  The  attorney  who  renresented  defendant  at  the 
time  the  remarks  were  made  did  not  indicate  that  he  considered 
the  quoted  remarks  prejudicial  to  the  defendant,  We  have  read  the 
transcript  of  the  record  and  are  satisfied  that  in  making  these 
remarks,  the  chancellor  was  discussing  the  contention  of  defendant 
that  hie  defense  was  admitted,  and  his  further  statement  that  he 
would  not  introduce  any  evidence.   The  chancellor's  statement  that 
he  had  some  idea  as  to  whether  or  not  a  decree  should  be  entered, 
was  a  proper  statement,  He  heard  the  testimony  presented  on  behalf 
of  plaintiff,  and  as  the  matter  stood  the  case  was  submitted  to 
him  at  that  time,  except  for  evidence  with  respect  to  the  financial 
status  of  the  parties.  In  our  opinion  there  was  no  unfairness  in 
the  trial.  Defendant  was  given  every  opportunity  t©  present 
whatever  evidence  or  exhibits  he  deemed  would  be  helpful  in  deciding 

the  issues. 

Defendant  urges  that  plaintiff  failed  to  prove  by  any 

credible  evidence  that  she  is  living  separate  and  apart  from  him 

without  her  fault.  The  evidence  on  this  issue  is  conflicting. 

There  was  ample  evidence  to  sustain  the  finding  of  the  deoree  that 

she  was  living  separate  and  apart  from  him  without  any  fault  on  her 

part.  It  is  interesting  to  note  that  in  his  original  verified 

complaint,  which  was  later  withdrawn,  that  he  asserted  he  was 

able  and  desirous  of  making  reasonable  and  suitable  provision  for 

the  support  and  maintenance  of  his  wife.  Section  35  of  the  Civil 
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Practice  Act  provides  th  t  verified,  allegations  shall  not  oonstitute 

evidence  except  by  way  of  admission.  The  chancellor  saw  and  heard 

the  witnesses  and  under  the  well  established  rule,  we  are  not  Justified 

in  overturning  his  findings  unless  they  are  manifestly. against  the 

weight  of  the  evidence.  Hustad  v.  Cerny,  321  111.  354, 

Defendant  argues  that  the  adjudication  of  property  rights 
may  not  be  had  in  a  separate  malntenaace  action,  citing  Petta  v. 
Petta.  321  111.  App.  512?  Mo  Aflame,  v.  MoAdams,  267  111,  App.  124. 
without  going  into  a  discussion  of  the  oower  of  the  court  in  a 
separate  maintenance  action  to  adjudicate  property  rights,  we  point 
out  that  in  this  case  the  decree  does  not  attempt  to  adjudicate  the 
property  rights  of  the  parties.  Hence,  the  rule  announced  in  the 
cited  cases  is  not  applicable.  In  Glennon  v.  Glennon,  299  111. 
App,  13,  we  discussed  this  subject. 

Defendant  complains  of  the  allowance  of  attorney1 e  fees, 
Davia  Sehallman,  plaintiff's  first  attorney,  testified  that  he  had 
received  £150. 00  in  accordance  with  an  order. of  the  court  and 
$250.00  additional  was  granted  by  the  decree.  Plaintiff  was  allowed 
$700.00  for  the  services  of  attorney  Becker,  making  a  total  of 
#1,100.00  in  attorney's  fees.  There  is  a  voluminous  record.  The 
case  required  the  attorneys  to  devote  a  great  deal  of  time  to  it, 
both  in  the  preliminary  stages  and  in  the  actual  trial.  Mr.  Becker 
spent  25  hours  in  the  actual  trial  of  the  case  and  Mr.  Sehallman 
spent  22  hours  in  court.  Mr.  Becker  also  expended  a  great  deal  of 
time  in  the  preparation  of  the  case.  In  our  opinion,  the  allowance 
to  plaintiff  for  attorneys'  services  cannot  be  considered  unreasonable. 
Defendant  also  complains  of  $75,00  allowed  to  plaintiff  for  the 
services  of  Mr,  Kooh,  an  auditor.  Plaintiff  testified  that  she 
hired  Mr,  Koch  to  check  the  books,  but  did  not  know  what  his  charge 
would  be.  While  Mrs.  Weber  was  on  the  stand  she  said  she  wanted 


f   *9b.i  i 

>ice  ©ansMv® 

"ai-sa  »it*«  a  al  (but  atf  Jon  i£Bra 

taAtffl    | 

9J&  eri?  e- 

I 

•  - 

«3  ... 

i  fmtn  ■  CO, 

>  + 

as  a*- 

. 
I 

'TJ8303    oaf*    Jj 

'  k.rtV  Art 


)       /, 


9 

to  be  recompensed  for  the  amount  she  would  be  required  to  pay  the 
accountant.   The  attorney  for  defendant  asked  the  attoimey  for 
plaintiff  to  tell  him  how  much  the  charge  was  and  he  was  informed 
that  it  was  #75,00,  In  our  opinion,  the  allowance  of  -75,00  for 
the  auditor' s  fee  was  reasonable* 

Finally,  defendant  maintains  that  the  amount  awarded 
plaintiff  for  her  support  and  maintenance  is  so  excessive  as  to 
be  unconscionable  and  is  not  supported  by  any  credible  evidence 
in  the  record.  In  addition  to  the  monies  ordered  to  be  paid  as 
attorney's  fees,  auditor's  fees,  court  reporter1 s  charges  and 
costs,  the  decree  directs  defendant  to  pay  plaintiff  for  her  support 
and  maintenance  #300,00  per  month,  that  he  continue  to  pay  the 
Installments  on  the  mortgage,  taxes  and  water  bills,  and  that  he 
maintain  the  life  insurance  oolicies.  The  payments  on  the  mortgage 
are  183,79  a  month  and  the  insurance  premiums  are  $20,00  per  month. 
Defendant  is,  therefore,  ordered  to  pay  $403,79  a  month,  in 
addition  to  the  water  and  tax  bills*  These  payments  total  about 
15,000,00  a  year,   The  decree  found  that  "disputed  evidence  shows 
a  net  of  over  #8,500,00  yearly".  The  record  appears  to  show  that 
the  figure  found  as  defendant's  net  income  is  before  payment  of 
income  tax,  and  that  the  normal  income  tax  on  that  amount  would  be 
11,900,00,  which  would  leave  16,600,00  out  of  which  defendant  was  to 
pay  approximately  f.5,000,00.  There  would  be  left  to  defendant  the 
sum  of  #1,600,00,  Plaintiff  points  out  that  while  the  case  was 
pending  the  defendant  paid  her  1225*00  monthly.  There  is  evidence 
that  the  payments  made  by  Mr,  ^eber  depleted  his  capital  to  $350.00, 
The  aocountant  hired  by  plaintiff  to  examine  the  books  of  defendant 
corroborated  the  testimony  of  defendant's  accountant  as  to 
defendant's  earnings.  Defendant's  earnings  were  much  reduced  by 
clandestine  "kick-backsH  to  persons  sending  business  to  him,  and 
also  by  payments  to  a  "silent  partner".  No  cross  errors  were 
assigned  against  the  finding  in  the  decree  as  to  the  net  income 
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of  defendant.  It  is  obvious  that  if  the  net  income  as  found  in  the 
decree  stands,  and  the  expenses  and  deductions  therefrom  stand, 
that  the  allowances  made  to  plaintiff  cannot  be  sustained.  When 
the  parties  lived  together  defendant's  income  was  sufficient  to 
maintain  the  family  in  comfortable  circumstances.  In  our  opinion, 
the  decree  should  be  affirmed  except  as  to  that  part  which  directs 
defendant  to  pay  plaintiff  $300.00  a  month  for  support  and 
maintenance,  to  pay  the  taxes  and  water  bills,  to  maintain  his 
insurance  policies  and  to  make  the  installment  payments  on  the  mortgage. 
Although  plaintiff  did  not  assign  error  as  to  the  finding  that  the 
net  income  of  her  husband  is  "over  18,500  yearly*,  in  view  of  the 
necessity  of  further  hearings  to  determine  the  alimony  to  be  allowed, 
we  are  of  the  opinion  that  the  finding  as.  to  gross  and  net  earnings 
of  defendant  should  be  and  It  is  reversed*  Plaintiff  endeavors  to 
sustain  the  allowance  made  in  the  decree  by  showing  that  defendant 
has  been  able  to  make  the  payments  heretofore  allowed.  He  answers 
that  he  has  done  so  by  depleting  his  capital,  and  both  accountants 
appear  to  agree  with  him. 

For  the  reasons  stated,  those  parts  of  the  decree  which  find 
that  plaintiff,  Madeleine  A.  Weber,  is  living  separate  and  apart 
from  defendant,  Frank  H.  Weber,  without  any  fault  on  her  part,  and 
finding  the  equities  in  her  favor  and  requiring  defendant  to  pay  her 
attorneys'  fees,  auditor's  fees,  court  reporter's  charge  and  costs 
are  affirmed,  and  the  remainder  of  the  decree  is  reversed  and  the 
cause  remanded  with  directions  to  proceed  in  a  manner  not  inconsistent 
with  this  opinion.  The  costs. in  this  court  are  assessed  against 
the  defendant,  Frank  H»  Weber* 

DECREE  AFFIRMED  IN  PART,  REVERSED  IN  PART 
AND  CAUSE  REMANDED  WITH  DIRECTIONS* 

KIEEY,  P»J,  AND  LEWE,  J.  CONCUR. 
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JOSEPHINE  UBLASI,  ) 

'l  APPV.AT.    PROM  IS 


)       APPEAL  FROM 
Appellee,      ) 


v 


• 


CIRCUIT  COURT 


THE  WESTERN  &   SOUTHERN  LIFE        }  / 

INSURANCE  COMPANY,  a  corporation,  )  COOK  COUNTY* 

Appellant.     ) 

I 
MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  February  16,  1942,  The  Western  &  Southern  Life 
Insurance  Company  issued  two  policies,  eaeh  in  the  face  amount  of  $500, 
on  the  life  of  Nick  Ublasi.  The  policies  also  provided  that  in 
the  event  the  insured  died  as  a  result  of  bodily  injuries  caused 
directly,  exclusively  and  Independently  of  all  other  causes  by 
external,  violent  and  purely  accidental  means,  and  not  as  a 
result  directly,  indirectly,  wholly  or  partially  from  his  partici- 
pation in  an  assault  or  felony,  the  insurer  would  pay  an  accidental 
death  benefit  equal  to  the  face  amount.  On  January  26,  1944,  while 
the  policies  were  in  effect,  the  insured  was  shot  and  killed.  The 
insurer  paid  the  face  amount  of  the  policies  to  the  beneficiary, 
Josephine  Ublasi,  widow  of  the  insured*  Thereafter,  she  filed  a 
complaint  in  the  Circuit  Court  of  Cook  County  against  the  company* 
alleging  that  her  husband's  death  was  caused  by  accidental  means, 
and  praying  judgment  for  1,000.  Defendant,  answering,  denied  that 
insured* s  death  was  the  result  of  bodily  injuries  caused  directly, 
exclusively  and  independently  of  all  other  causes  by  external, 
violent  and  accidental  means,  averred  that  his  death  resulted  directly 
or  indirectly,  wholly  or  partially  from  his  participation  in  an 
assault  or  felony,  and  that  he  was  the  aggressor  in  an  affray  which 
resulted  in  his  death.  Defendant  demanded  a  trial  by  Jury, 
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Plaintiff  moved  for  a  summary  judgment,  supported  by 

the  following  affidavit  by  George  Tindle: 

»I  live  at  4725  Maiden  Street,  Chicago.  On  January  26, 
1944  I  was  at  a  tavern  called  the  Log  Cabin,  located  at  1047 
Wilson  Avenue,  Chicago.  I  knew  Nicholas  Ublasi  for  about  three 
years  prior  to  this  date.  I  was  a  personal  friend  of  his.  I  was 
in  this  tavern  on  January  26,  1944  about  3 J 46  A.  *.,  at  jAioh  tl« 
I  noticed  and  heard  a  group  of  people  arguing  amongst  themselves  in 
a  booth  located  in  the  baok  part  of  the  tavern.  At  that  time 
Nicholas  Ublasi  was  standing  behind  the  bar  working  as  a  J«P*«*J'; 
Amongst  these  people  was  one  man  whom  I  later  learned  to  be  William 
pSrSSE  At  about  4J00  A.  K.  Nicholas  Ublasi  stated  out  £**!£« 
four  o'clock  and  we  have  to  close J  Other  patrons  who  were  in  the 
tavern  walked  out.  This  group  of  people  consisting  of  William     . 
p«na«w  two  other  men  and  two  women  who  were  in  a  booth  in  xne  oaca 
of  tE1  tavlrn  stayed?  One  of  this  group  shouted  'lock  the  place  up. 
We  are  staying.'  Mr.  Ublasi  stated  'we  have  to  close  on  the  hour, 
the  police  will  be  around,  so  you  must  J*****  »•  * "*  *;_£•.  as 
tavern  had  been  locked  on  the  inside.  I  was  still  on  the  ^siae,  as 
I  las  waiting  to  drive  Mr.  Ublasi  home.   This  group  of  people  stood 
up  and  walked  to  the  door  and  Mr.  Ublasi  opened  the  lock  and  opened 
S.  door  to  leave  them  out.  They  walked  out.  .^  stood  on  the 
outside  of  the  tavern  on  the  sidewalk,  about  eight  feet  from  the 
door.  The  man  whom  I  later  learned  to  be  William  Perdew  took  out 
a  revolver  from  his  pocket  and  walked  back  to  the  tavern  door  and 
starTei  kicking  on  the  door.  I  said  to  Ublasi  Uhis *•!£"*"   n 
ffot  a  eun.«  Mr.  Ublasi  stated  'we  are  closed  up.'  Mr.  Ublasi  then 
turned  hie  head  to  me  and  said  'Call  the  policy   *  jalked  over 
to  the  telephone  and  lifted  the  receiver  and  called  the  local  police 
at  Lake  View  0011.  At  that  time  Ublasi  was  still  standing  at  the 
door  on  the  inside  of  the  store.  Ublasi  turned  to  me  and  said  'they 
look  like  stick-ups. «   He  walked  quickly  behind  the  bar  and  reached 
into  the  drawer  and  took  out  a  revolver.  He  opened  the  door  and 
walked  to  the  sidewalk  toward  the  east,   I  walked  out  after  him. 
Ublasi  shouted  'halt*'  I  continued  walking  and  came  up  to  Ublasi, 
At  that  moment  he  had  reached  these  three  men.  He  said,  facing 
these  three  men,  'put  up  your  hands,  I  am  holding  you  for  the.  police. 
Two  of  them  put  up  their  hands,  but  William  Perdew  put  up  one  hand, 
and  with  his  right  hand  pulled  out  a.  gun  and  started  shooting. 
Ublasi  fell  to  the  ground.   Neither  of  these  three  men  made  any 
remarks  whatsoever.  William  Perdew  fired  two  shots  and  Ublasi  fell 
to  the  sidewalk  and  while  he  was  lying  on  the  sidewalk,  Perdew 
fired  three  more  shots,  pointing  his  gun  toward  the  sidewalk,  into 

Ublasi.  The  police  squad  oar  then  came  up  *mffl8dla*4L¥?4?crM??n<r 
three  men  were  still  standing  there  and  while  I  was  still  standing 
there.  There  were  three  policemen  who  jumped  out  of  their  automobile 
and  at  the  point  of  guns  instructed  all  of  us  to.  raise  our  hands 
and  for  Perdew  to  drop  his  revolver*  This  he  did.  One  police 
officer  then  told  me  to  go  and  call  an  ambulance. 

The  court  entered  an  order  giving  defendant  leave  to  file  a  motion 
to  strike  plaintiff's  motion  for  summary  judgment  and  also  giving 
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defendant  leave  to  file  an  affidavit  in  opposition  to  plaintiff's 

motion,  without  prejudice  to  its  motion  to  strike  the  motion  for 

summary  Judgment.  Thereupon  defendant  filed  the  following  affidavit 

by  William  Perdew: 

»I  live  at  722-  Washington  Street,  Evanston.  On  January 
pfi  1944  I  was  a  police  officer  in  the  employ  of  the  City  of 
Evanstot:  About  3?30  A.  M.  January  28,1944.  this  affiant ,  together 
with  one  Charles  M.  Williams  and  one  Gordon  £.  Carlisle,  ja1"* 
iltn   *  tavern  known  as  the  Log  Cabin  Inn, ,  located  at  1047  Wilson 
A^nue  ChicLo  Affiant  states  that  both  he  and  his  two  companions 
sir^n'a  Doo^'durlngwhlch  time  affiant  had  *™  *°™^  °f  £e*r 
Affiant  states  that  he  and  his  companions  were  waited  upon,  while  In 
tne  booth  by  a  waitress  in  the  employ  of  the  tavern  and  that  there 
was  no  commotion  caused  by  either  affiant  or  his  two  companion,  while 
in  the  Los  Cabin  Inn.  Affiant  denies  that  either  he  or  his  two 
companion!  or  anyone  in  the  booth  occupied  by  affiant  during  affiant's 
sta?  in  ?he  Svern,  either  said  or  shouted:  'Lock  the  place  up  we 
lie   stavinL'  Affiant  further  denies  that  anyone  connected  with  the 
tavern  or  anyone  purporting  to  be  Mr.  Ublasi  then  replied?   • We  have 
to  close  on tne  hourT  the tollce  will  be  around  so  you  must  leave J 
A?fianTfur\;her  states  that  during  the  time  that  he  and  his  two 
companions  were  in  the  tavern  he  neither  notioad  or  reoogn ij«4  «"» 
bartender,  nor  paid  any  attention  to  any  of  the  ^fesof  th  •     d 
tavern,  with  the  exception  of  the  waitress  at  the  time  affiant  ordered 
Ban  Affiant  further  states  that  after  he  had  finished  hie  two 
bottles  of  beer  the  waitress,  who  had  waited  on  him  and  his  Party, 
psme  over  to  the  booth  and  said:   !Wv  are  closing  up*'   Affiant  and 
Ms  two  companions  then  left  the  Log  Cabin  Inn  by  ^Y^^neT06 
and  walks*  about  twenty  feet  west  on  Wilson  Avenue.  Affiant  then 
states  that  one  of  his  two  companions  then  saia: /Let's  go  back  and 
get  some  more  beer,'  Affiant's  two  companions  then  walked  back  to 
the  Log  Cabin  Inn  and  opened  the  storm  door.  Affiant's  companions 
than  knocked  on  the  inside  of  the  door  while  affiant  stood  at  the 
storm  door.  Affiant  states  that  after  his  companions  knocked  on  the 
inside  door,  affiant  heard  someone  inside  the  tavern  hollerj   « tfe  are 
closed,'   Affiant  denies  that  at  this  time  he  took  out  ^revolver 
and  kicked  on  the  tavern  door.  Affiant  further  states  that  he  never 
exhibited  his  revolver  either  during  the  time  he  was  in  the  Log  Cabin 
Inn,  or  at  the  time  affiant  and  his  two  companions  ^turned,  and 
that  all  during  this  time  affiant's  revolver  was  in  his  right  over- 
coat pocket.   Affiant  states  that  1^^?^^  !??i*nth2S ^IT*0™ 
inside  the  tavern  shout:  .  'We  are  closed,'  both  affiant  and  his 
companions  turned  and  walked  east  on  Wilson  Avenue  towards  Sheridan 
Road,  intending  to  go  to  the  Backstage  Inn,  located  at  935  Jeat  rfl Ison 
Avenue.  Affiant  states  that  after  he  and  his  ^P"*?™  ***  ;e"  son 
the  Log  Cabin  Inn  and  -alked  about  150  feet  east  of  the  Inn  on  Wilson 
Avenue,  affiant  heard  someone  behind  him  say:  'Stick  em  up  you  sons 
of  bitches  and  back  against  the  window.'  Affiant  denies  that  he 
heard  anyone  shout:  'Halt,'  and  further  denies  that  he  heard  anyone 
say:   'Put  up  your  hands,  I  am  holding  you  for  the  police,'   Affiant 
sSes  tSat^hen  he  heard  the  command  to:  'Stick  'em  up  you  sons  of 
bitches  and  back  against  the  window,'  b®  i!™ef  a*elyJ^!®!th^eket 
left  hand  in  the  air  and  kept  his  right  hand  in  his  •▼«*•**»***; *• 
and  then  turned  so  that  he  could  see  the  person  who  had  issued  tha 
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command.  Affiant  then  saw  in  the  hands  of  some  individual  unknown 
to  affiant  and  whom  affiant  did  not  recognize,  a  revolver.   Affiant 
states  that  this  unknown  person  pointed  a  revolver  at  affiant, 
then  said  to  affiant  and  his  companions:  'Don't  move  or  I'll  let 
you  have  it.'  Affiant  then  pulled  his  gun  from  his  overcoat  pocket 
and  shot  this  unknown  individual  twice.   This  individual  affiant 
later  learned  was  one  Nicholas  Ublasl,   Affiant  states  that  after 
he  had  shot  this  unknown  person  twice,  this  person  then  fell  to 
the  sidewalk  with  his  gun  pointing  and  waving  towards  affiant* 
Affiant  then  fearing,  that  this  unknown  person  might  still  be  s.Dle 
to  shoot,  fired  three  more  shots  at  said  person,  who  was  later 
Identified  ae  Ublaei.  Affiant  states  that  immediately  after  the 
shooting  two  police  struad  cars  arrived  on  the  scene,  and  affiant 
immediately  identified  himself  as  an  Evanston  police  officer, 
exhibited  his  star  and  turned  his  gun  over  to  the  police  officer. 
Affiant  further  states  that  he  never  at  any  time  recognized  the 
person  who  ordered  him  to  J  'Stick  'em  up  »  as  anyone  who  had 
been  in  the  Log  Cabin  Inn  and  affiant  furtner  states  that  he  took 
said  command  to  mean  that  it  was  a  hold-up.  Affiant  further  states 
that  immediately  after  the  shooting  an  individual,  whom  he  later 
learned  to  be  George  Tindle,  was  near  the  scene.  Affiant  further 
states  that  he  never  recognized  this  individual  as  anyone  he  had 
seen  before  that  evening  in  the  fcog  Gabin  Inn." 

Plaintiff  also  filed  the  following  affidavit  by  William  Per&nr: 

"On  Friday,  October  20,  1944,  when  I  gave  an  affidavit 
to  Mr.  Cannon  [attorney  for  defendant]  in  his  office,  I  told  him 
the  following  information  [in  addition]  to  what  is  in  the  affidavit 
but  he  did  not  out  it  in  that  affidavit.  On  January  26,  1944  when 
we  had  left  the  tavern  known  as  the  Log  Cabin  Inn  located  at  1047 
Wilson  Avenue,  Chicago,  I  together  with  Charles  M.  Williams  and 
Gordon  E.  Carlisle  walked  out  of  the  tavern,  and  then  we  walked 
back  to  the  tavern.  My  two  companions  then  walked  back  to  the  Log 
Cabin  Inn  with  me  and  one  of  them  opened  the  storm  door  and  went 
to  the  inner  door.  While  I  myself  did  not  kick  on  the  door  one  of. 
these  companions  did  kick  on  the  door  at  that  time.  I  was  standing 
about  three  feet  from  my  conroanions  leaning  against  the  storm  door. 
I  heard  a  man's  voice  inside  say  at  the  moment  'One  of  you  have  a 
gun, '  at  this  moment  the  inner  door  of  the  tavern  had  been  opened 
ana  when  we're  all  standing  between  the  storm  door  and  the  open  door 
of  the  tavern.  At  that  moment  I  re-plied  'I  know,  I  think  I  know 
how  that  came  about.*  We  walked  away.  By  making  this  remark,  'I 
think  I  know  how  this  came  about'  I  had  in  mind  the  fact  that  while 
we  were  in  the  tavern  a  girl  whom  I  ao  not  know  was  lnvi£ed  to  sit 
at  4nr  bnath  by  my  companion  Williams.  When  she  eat  next  to  me,  on 
my  right  side,  she  felt  my  revolver  in  my  right  hand  overcoat  pocket 
and  I  felt  in  my  mind  that  she  had  told  the  people  in  the  tavern 
and  the  waitress  that  I  had  this  gun.  Although  I  did  not  hear  anyone 
shout:  'Halt, »  'Put  up  your  hands,  I  am  holding  you  for  the  police', 
the  man  whom  1  later  learned  to  be  Ublasi  and  who  came  up  £i«i  • 
gun  may  have  said,  'Halt,  put  up  your  hands,  I  am  holding  you  for 
the  police'  before  he  came  close  enough  for  me  to  hear  him. 

The  court  overruled  defendant's  motion  to  strike  plaintiff's 
motion  for  a  summary  judgment  and  allowed  plaintiff's  motion  for  a 
summary  judgment  in  the  sum  of  $1,000,  to  reverse  which  this  appeal 
is  prosecuted* 
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Defendant  maintains  that  the  affidavits  filed  in  support 
of  the  motion  for  summary  Judgment  and  the  affidavit  filed  in 
opposition  thereto  created  an  issue  of  fact  for  a  jury  to  determine. 
Plaintiff  urges  that  her  motion  for  summary  judgment,  supported  by 
affidavits,  showed  conclusively  her  right  to  recover J  that  defendant's 
affidavit  filed  in  opposition  failed  to  show  a  good  and  meritorious 
defense;  that  the  trial  court  was  Justified  in  determining  that 
there  was  no  issue  of  fact  to  be  tried;  that  insured  "was  engaged  in 
a  legal  act;*  and  that  an  arrest  may  be  made  by  a  private  person 
without  warrant  for  a  criminal  offense  committed  or  attempted  in  his 
presence.  We  agree  with  plaintiff's  statement  that  a  motion  to  strike 
affidavits  for  summary  judgment  admit  facts  well  pleaded,  and  that 
the  court  properly  overruled  defendant's  motion  to  strike  the  motion 
and  affidavit  for  summary  judgment.  In  Bertlee  Co.  Inc.,  v,  Illinois 
Publishing  &  Printing  Co.,  320  111,  App.  490,  we  said  (495) J 

"The  purpose  of  the  summary  judgment  procedure  is  not  to 
try  an  issue  of  fact  but  rather  to  determine  whether  there  is  an 
issue  of  fact.   The  method  is  necessarily  inquisitorial.  If  there 
is  a  material  issue  of  fact,  it  must  be  submitted  to  the  jury.  The 
right  of  the  moving  party  to  a  judgment  should  be  free  from  doubt* 

In  Shirley  v.  Ellis  Drier  Co..  379  111.  105,  the  Supreme  Court  said  (110): 

"If  there  is  anything  left  to  go  to  the  jury  the  motion 
for  summary  judgment  is  denied.  If  what  is  contained  in  the  affi- 
davits would  have  constituted  all  of  the  evidence  before  the  court  and 
upon  such  evidence,  there  would  be  nothing  left  to  go  to  the  jury,  and 
the  court  would  be  required  to  direct  a  verdict,  then  a  summary 
judgment  will  be  entered*" 

Having  these  principles  In  mind,  we  turn  to  a  consideration  of  the 

affidavits.  The  events  from  which  the  case  arose  occurred  early 

Wednesday  morning,  January  26,  1944,  The  Log  Cabin  tavern,  located 

at  1047  Wilson  Avenue,  Chicago,  according  to  the  ordinance  regulating 

the  numbering  system,  is  on  the  south  side  of  the  street.   The 

parties  are  in  substantial  agreement  as  to  the  time*  Tindle  states 

that  Perdew,  two  other  men  and  two  women  were  in  a  booth  in  the 
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back  of  the  tavern.  Perdew  states  that  he  was  with  Charles  M. 
Williams  and  Gordon  i,  Carlisle  and  that  a  girl  whoa  he  did  not 
know  was  invited  by  Williams  to  sit  at  their  booth.  The  affidavits 
are  silent  as  to  what  subsequently  became  of  the  women.  Tindle 
states  that  after  Ublasi  announced  the  hour  and  that  "We  have  to 
close,"  one  of  Perdew' s  group  shouted:  "Lock  the  place  up,  we  are 
staying,"  and  that  Ublasi  said:   "We  have  to  close  on  the  hour, 
the  police  will  be  around,  so  you  must  leave. »  Perdew  denies  that 
he  or  any  of  his  companions  said  "Lock  the  place  up,  we  are  staying8, 
or  that  anyone  purporting  to  be  Ublasi  replied:   "We  have,  to  close 
on  the  hour,  the  police  will  be  around,  so  you  must  leave."  Perdew 
states  tfeat  there  was  no  commotion  caused  by  him  or  his  companions 
while  in  the  tavern,  and  that  he  neither  noticed  nor  recognized  the 
bartender  or  any  of  the  employees,  with  the  exception  of  the  waitress 
at  the  time  he  ordered  beer.  Tindle  states:   "They  stood  on  the 
outside  of  the  tavern  on  the  sidewalk  about  eight  feet  from  the  door." 
Perdew  states  that  after  the  waitress  said:   "We  are  closing  up",  he 
and  his  companions  left  by  the  front  entrance  and  walked  20  feet 
west  on  Wilson  Avenue.  Tindle  states  that  the  man  whom  he  later 
learned  was  Perdew,  took  out  a  revolver  from  his  pocket  and  walked 
back  to  the  tavern  and  started  kicking  on  the  door.  Perdew  denies 
that  he  took  out  his  revolver,  or  that  he  kicked  on  the  door,  and 
states  that  he  did  not  exhibit  his  revolver  while  in  the  tavern  or 
at  the  time  he  and  his  two  companions  returned,  and  that  during  this 
time  hie  revolver  was  in  his  right  overcoat  pocket.  In  the  affidavit 
of  Perdew,  filed  by  plaintiff,  he  states  that  while  he  did  not  kick 
on  the  door,  one  of  his  companions  did  kick  on  the  door,  at  which 
time  he,  Perdew,  was  standing  about  three  feet  from  his  companions 
leaning  against  the  storm  door.  The  insured  commanded  Perdew  and 
his  friefids  to  "halt,"  if  TindleU  statement  is  given  credence,  but 
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Perdew  denies  hearing  any  such  command.  Perdew  also  states  that  he 

did  not  hear  Ublasi  say  "halt"  or  "put  up  your  hands,  I  am  holding 

you  for  the  police*1,  but  admits  that  Ublasi  may  have  so  commanded 

before  he  came  olose  enough  for  his  voice  to  be  heard  by   Perdew. 

It  is  significant  that  Tindle  mentions  that  when  Perdew  and  his 

companions  left  the  tavern,  he,  Tindle,  was  still  Inside,  but  the 

affidavit  is  silent  as  to  his,  f indie1 s,  exact  location. 

Sec,  657,  Oh.  38,  111,  Rev.  Stat,  1945,  reads* 

HAn  arrest  may  be  made  by  an  officer  or  by  a  private  person 
without  warrant,  for  a  criminal  offense  oommitted  or  attempted  in 
his  presence,  and  by  an  officer,  when  a  criminal  offense  has  in 
fact  been  committed,  and  he  has  reasonable  ground  for  believing 
the  person  to  be  arrested  has  committed  it." 

It  is  plaintiff's  position  that  Ublasi  had  a  right  to  arrest  Perdew 

and  his  two  companions,  or  one  of  them, for  a  criminal  offense  committed 

or  attempted  in  his  presence.  The  affidavit  of  Tindle  quotes  Ublasi 

as  saying  that  "they  look  like  stiek-ups, B  and  in  this  affidavit 

Tindle  states  that  he,  Tindle,  saw  Perdew  take  a  revolver  from  his 

pocket  and  walk  toward  the  tavern.  Perdew  and  his  party  did  not  cause 

any  disturbance  in  the  tavern  and  when  asked  to  leave,  they  left 

peaceably,  after  which  the  door  was  closed  and  locked.  There  was  no 

robbery  attempted  by  anyone  in  the  presence  of  Ublasi,  and  there  was 

a  question  of  fact  as  to  whether  the  actions  of  any  of  the  parties 

constituted  disorderly  conduct.  No  general  rule  applicable  to  every 

case  has  been,  or  probably  can  be,  announced  as  to  what  facts  will 

constitute  Justification,  in  law,  for  an  arrest  without  a  warrant, 

other  than  that  such  ground  of  suspicion  exist  as  should  influence 

the  conduct  of  a  prudent  and  cautious  man  under  the  circumstances. 

Each  case  must  be  considered  upon  its  own  facts.  People  v.  Kissane. 

347  111,  385,  389;  Carroll  v.  United  States.  267  U.  S,  132.   To 

constitute  one  guilty  of  a  crime  as  principal  or  as  an  accessory 

he  must  be  present  or  participate  or  do  some  act  at  the  time  of 
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the  oonmission  of  the  offense  in  furtherance  of  a  common  design, 

or  if  not  present  it  must  be  shown  that  he  by  some  affirmative  act 

actually  advised,  encouraged,  aided  or  abetted  in  the  perpetration 

of  the  crime.  People  v.  Bonglorno,  358  111,  171,   The  offense, 

if  committed  by  Perdew  or  his  companions,  was  a  misdemeanor.   In 

People  v.  Klein,  305  111,  141,  the  court  said,  146: 

wAn  officer,  generally,  may  use  a  deadly  weapon,  even  to 
the  extent  of  taking  life,  if  necessary  to  effect  the  arrest  of 
a  felon,  for  the  reason  that  the  safety  of  the  oublic  is  endangered 
while  suoh  felon  is  at  large;  but  the  rule,  by  the  great  weight  of 

authority  both  in  this  country  and  in  England,  is,  that  except  in 
self-defense  an  officer  may  not  use  a  deadly  weapon  or  take  life 
to  effect  an  arrest  for  a  misdemeanor,  whether  his  purpose  is  to 
kill  or  merely  to  stop  the  other's  flight.  This  is  true,  even 
though  the  offender  cannot  be  taken  otherwise.  State  v.  Smith,  127 
Iowa,  534;  State  v.  Slgman.  106  N,  C.  728;  Conraddy  v.  People.  5 
Park,  Grim,  (N.  Y, )  £34:  Commonwealth  v.  Longhead.  218  Pa,  429; 
ForateHs  case,  1  Lew,  C,  C,  (Eng. )  187;  5  Corpus  Jurs,  426;  Wharton 
on  Homicide,  (3d  ed, )  sec,  500, M 

If  the  death  of  the  insured  was  caused  by  purely  accidental 

means  and  not  by  reason  of  participation  in  an  assault  or  felony, 

plaintiff  should  prevail.  In  a  motion  for  summary  judgment  the  right 

of  the  moving  party  to  a  judgment  should  be  free  from  doubt,  and  a 

judgment  can  only  be  grant  ©d  where  the  record  shows  there  is  no 

genuine  issue  as  to  any  material  fact.  The  affidavits  show  a  conflict 

on  material  facts.  We  are  of  the  opinion  that  the  trial  court  erred 

in  entering  a  summary  judgment.  The  parties  should  be  given  an 

opportunity  to  try  the  Issues  of  fact  presented  by  the  pleadings.   For 

the  reasons  stated,  the  judgment  of  the  Circuit  Court  of  Cook  County 

is  reversed  and  the  cause  remanded  with  directions  that  the  case  be 

tried. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

KILEY,  P.J,  AND  LEWE,  J.  CONCUR* 
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LILLIAN  L.  ROBINSON, 


Appellee, 


THE  PEOPLES  GAS  LIGHT  AND  COKE 
COMPANY,  a  corporation, 

Apoell&nt. 


k\    "i.AL  FROM 


SUPERIOR  COURT 

COOK  SOUS 


MR.  JUSTICE  E.EWE  DELIVERED  THE  OPINION  OF  THE  COURT, 
Plaintiff  brought  an  action  to  recover  damages  for 
personal  injuries  claimed  to  have  been  sustained  by  her  at  one 
of  defendant's  sales  rooms,  as  a  result  of  falling  from  a  metal 
folding  chair  which  collapsed  as  she  sat  upon  it»  At  th©  close 
of  all  the  evidence  defendant  moved  for  a  directed  verdict,  which 
was  denied*   There  was  a  jury  trial  and  verdict  and  judgment  in 
plaintiff's  favor  for  45,000,   Defendant's  motion  for  new  trial 
was  denied  and  defendant  appeals. 

On  March  20,  1941,  the  plaintiff  Lillian  L.  Robinson, 

went  to  the  sales  room  of  defendant  Peoples  Gas  Light  and  Coke 
Company,  a  corporation,  accompanied  by  one  Hellstern,  an  employee 
of  the  defendant,  to  purchase  a  refrigerator.  After  examining 
some  of  the  refrigerators  on  display  and  selecting  one  for  purchase, 
she  went  to  a  room  on  the  premises,  accompanied  by  Hellstern  and 
one  Robert  P.  Barbour,  manager  of  the  branch  sales  office  of  the 
defendant.  In  this  room,  as  Hellstern  was  about  to  prepare  a 
written  order  for  the  purchase  of  the  refrigerator,  Barbour  took 
a  metal  folding  chair,  which  was  closed  and  resting  against  the 
wall,  and  opened  it  and  said  to  plaintiff,  "Madam,  would  you  care 
to  sit  down?*  When  olaintiff  sat  on  the  chair  the  right  side 
collapsed  and  she  fell  to  the  floor,  causing  the  injuries  complained 
of.  The  floor  upon  which  the  plaintiff  fell  was  dry  and  had  a 
cork  covering.  At  the  time  of  the  occurrence,  plaintiff  was  63 
years  of  age  and  weighed  125  or  130  pounds. 
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The  gist  of  the  amended  complaint  is  that  the  defendant, 
through  its  agent  or  servants  negligently  and  carelessly  offered 
and  set  up  a  certain  folding  chair  for  the  plaintiff  to  sit  upon, 
which  was  in  a  dangerous  and  unsafe  condition,  which  could  or  should 
have  been  discovered,.  Defendant  filed  an  answer  denying  all  the 
charges  of  negligence. 

Plaintiffs  theory  is  based  on  the  doctrine  of  res  ipsa 
loquitur,  Defendant  contends  that  it  has  no  application  since  all 
the  facts  and  oircumstances  "of  how  the  accident  occurred  are  in 
evidence,"  Errors  relied  on  for  reversal  toy  the  defendant  are* 
giving  and  refusal  of  certain  instructions;  admission  of  statements 
alleged  to  have  been  made  by  Barbour,  one  of  the  defendant's 
employees,  subsequent  to  the  aocident;  and  that  the  Judgment  is 
against  the  manifest  weight  of  the  evidence, 

The  evidence  disclosed  that  the  metal  folding  chair  in 
question  had  a  seat  about  M$  inches  wic3e,  the  front  of  which  was 
17%  inches  from  the  floor  and  sloped  to  the  rear  where  it  was  15% 
inches  from  the  floor.  The  front  legs  extended  from  the  floor  above 
the  seat  forming  a  rounded  back.  The  seat  was  fastened  on  each 
side  to  the  legs  by  metal  bolts.  It  also  appears  that  when  the 
cause  was  reached  for  trial  one  of  defendant's  witnesses,  Robert  P, 
Barbour,  had  left  the  city  to  visit  his  son  who  had  been  injured 
in  an  airplane  accident.  In  order  to  dispense  with  the  presence  of 
the  witness  at  the  trial,  defendant's  attorney  prepared  a  stipulation 
setting  forth  what  the  witness  Barbout  would  testify  to  were  he  present. 
This  stipulation  was  subsequently  read  to  the  jury  by  agreement  of 
counsel.  From  the  stipulation  it  aopears  that  there  were  three  chairs 
of  the  same  type  in  the  sales  room  of  the  defendant  on  the  day  of  the 
accident;  that  they  were  cleaned  regularly  by  the  maintenance  people, 
who  had  instructions  that  if  they  found  anything  broken  or  damaged 
in  the  equipment  or  furniture  it  was  to  be  reported  immediately; 
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that  these  chairs  were  cheeked  periodically  by  defendant's  maintenance 

department,  and  that  the  chair  in  question  had  heen  found,  from 
all  outward  appearances  so  far  as  an  inspection  could  he  made,  to 
he  in  good  working  order,  not  worn  or  weak  or  defective  in  any  of 
its  parts;  that  the  chair  had  been  used  a  day  or  two  before  the 
accident  at  a  salesmen's  meeting  held  in  the  room  in  which  plaintiff 
was  injured;  that  on  the  day  of  the  accident  the  witness  Barbour 
took  the  chair  and  unfolded  It  without  observing  anything  broken 
or  defective;  that  at  no  time  during  the  period  that  the  chair  in 
question  had  been  used  or  during  the  time  that  the  witness  had 
occasion  to  use  it  had  anything  unusual  hapoened  in  reference  to 
the  operation  or  use  of  the  chair;  that  "after  Mrs.  Robinson  had 
slid  off  this  chair  to  the  floor  and  after  they  had  picked  her  up, 
Mr,  Barbourpicked  up  the  chair  and  looked  it  over  and  observed  that 
the  head  of  the  rivet,  or  whatever  part  it  was  that  fit  into  the 
slot  and  where  the  chair  had  folded,  had  come  out  of  that  slot,  but 
the  rivet  was  not  broken  nor  was  the  slot  worn  but  appeared  to  be 
the  same  size  as  the  one  on  the  opposite  side;  that  this  chair  was 
kept  there  at  this  warehouse  for  a  short  time,  for  about  a  month 
or  two  after  this  occurrence;  it  was  not  repaired,  but  after  that 
period  of  time  it  was  disposed  of  by  junking  it,5* 

Defendant  maintains  in  its  argument  that  whatever  presumption 
plaintiff's  testimony  raised  was  overcome  by  the  evidenoe  of  the 
defendant  which  not  only  described  the.  occurrence  of  the  accident 
but  explained  how  it  actually  happened.  Defendant  argues  in  effect 
that  since  defendant's  uncontroverted  evidence  shows  that  the  chair 
in  question  was  examined  regularly  by  defendant's  employees,  coupled 
with  the  explanation  of  its  collapse,  namely,  that  the  rivet  pulled 
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out  of  the  slot,  absolves  defendant  from  all  liability. 

In  the  recent  ease  of  Johnson  v.  Stevens  Dldg.  Catering;  Op, 

323  111.  App.  212,  it  appears  that  plaintiff,  a  patron  of  defendant's 

restaurant,  was  Injured  by  the  contents  of  a  decanter  of  hot  tea 

which  broke  and  spilled  when  she  attempted  to  remove  the  cork, 

Defendant  there  made  the  same  contentions  as  are  made  in  the  present 

case.   The  court  said,  at  page  218: 

8It  is  the  province  of  the  jury  to  determine  as  a  question 
of  fact  whether  the  evidence  introduced  by  a  defendant  in  explanation 
of  the  occurrence  is  consistent  with  due  care  on  his  part  and  also 
to  determine  the  credibility  and  probability  of  such  evidence," 

We  think  the  doctrine  of  res  ipsa  loquitur  is  applicable  to  the 
instant  case.   The  rule  is  well  established  that  the  question  whether 
the  defendant  offered  such  an  explanation  of  the  accident  as  to 
relieve  itself  of  the  presumption  of  negligence  was  a  question  of  . 
fact  for  the  jury.   (Q'Hara  v.  Central  111.  Light  Go,  519  111,  App, 
336;  Styburskl  v.  Rlvervlew  Park  Co..  298  111.  App.  1,)  In  the 
instant  case,  plaintiff  was  an  invitee  of  defendant's  agents  Hellstern 
and  Barbour,  So  attempt  was  made  to  charge  her  with  any  dereliction 
of  duty  when  she  unsuspectingly  sat  on  the  chair  offered  to  her  by 
Barbour,  The  question  whether  the  prima  facie  ease  as  disclosed 
by  the  plaintiff's  evidence  was  overcome  or  rebutted  b./  the  defendant's 
evidence  was  one  of  faet  for  the  jury* 

Defendant's  next  contention  is  that  the  court  erred  in 
denying  defendant's  motion  to  strike  the  following  question  and  answer: 
"Q.  Was  anything  said  teyou  by  Mr*  Barbour  at  the  time? 
"A,  Yes,  Barbour  was  examining  the  chair.  He  said  it  was 
a  chair  that  should  not  have  been  used,  that  it  had  been  broken 
and  put  away, H 
The  plaintiff's  evidence  shows  that  the  fall  from  the  chair  caused  her 
to  be  "completely  spent,  knocked  out,  for  some  time"  and  that  she 
remained  on  the  floor  "five  or  ten  minutes".  Her  reply  to  th*  question 
indicates  that  Barbour  examined  the  chair  in  question  after  she 
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f«ll  fron  it.   Adnieeion  of  this  t«itt«W  tended  to  ehw  that 

defendant  knf»  ef  the  defeetiv*  condition  ©f  the  ehair.  Thle, 

-  vi-  **  y>*,f»ir*      alaee  the  vitneis   inflMMIP  *?*»  ©«*  a* 
defenft&nt  was  una  tit  to  rerute,    »*»"■   *»*  «***•*»» 

the  eity  fiurins  the  trial,     th.  tffeet  ^  «  »•**•*•  «•  ***««  *  * 
highly  prejudieial  *  HmMI.     «»•  *We**d  l******1  |MW|««  btw 
**de  after  the  iMlMt,    it    -a*   »«  nart  *f   tan  Mi  *•*%•».      (gMfftt 
^i.B  Tr-11-  Oft.   V.  .^— t  C    »fltt.    «»    »•  '  " '    "*■    ^^^P 

v.  mmzL^xJ2*J&.  w  ^  **  15f }  M^Ml^i^^ii-^i^  *. 
^j|^f ftffji  n»nv  hwi.  is©  iu.  m*  s«5?  jsrimaaM-Ssa^x*-^*  ▼• 

?*nt*nney.  200  111.  »|  JlUllSiJtJ^^^  **  ^**   £0*  I1U 

3S3.    «••>     On  the  ^.tt«  *f  ****■***«   lUMllty.    olalnttff.  ea«« 
rested  eelaly  Ml  h«r  own  testimony.     Mi*  these  eimunstanae.  the 
.unetloa  end  answer  *hioh  UMit  *****  t.  have  *srtP*«a  *ay  have  ha* 
*  enntrollng  inflaeiien  upon  the  Jury  in  manhian;  *  verdiet. 

Defendant  tM»tlt«i  of  *»  instruction*    4»«»  at  the  rt«»it 
ef  plaintiff  Ml  t«  IMWIK  *  defiant  *hi*h  the  mm  refuted  ti 
gi?e.     ^  ft*  the  fl^t  given  instruction  an-nlalne*  ®f  (defendant »e 
brief  p.  39).  **  thin*  the  objeetisns  urg#«  m*  without  aerit.     a 
einilar  instruction  was  proved  in  -frh«rjft  *•   ~Sl£IHgI  £»*>  St» *   *fts  m* 
Ap*.   484,   430.     The  a««®«d  given  lnstn*oti*n  (defendant's  britf,  P.  «M 
1*  substantially  eerreet  though  n  mutt*  of  the  phrase   *for  the 
fHtfjp.se  of  its  ouetouers  end  invitnet*  *•«!«  tend  to  elerify  it.   tj^bji 
*   H1W%   *«  HI.    *  ,    W.   M*l     la  ft-  f  the  I***.*  ***  the 
*vi<Senee  in  the  instant  oase.   the  trial  eourt  property  *•!*••«  *h«  , 

iHtmttm- WtM  hy  defendants  (defendant's  brief,  pp.  <**>• 

Sinoe  the  Jud^ent  aust  be  reverted  for  the  erroneous  admission  ( 
of  evidenee  end  the  ruling  ef  the  trial  eenrt  on  aefeadnat'e  notien  tn 
hare  the  qneetien  end  anew  etrieh.n,  we  Anil  not  extend  thie  opini«i 
by  oasftin«  on  the  other  oointe  raited  by  the  defendant. 

for  the  reeeone  indieatad.   the  Judgnent  of  the  superior  1 

eourt  ie  reversed  and  the  oauee  i«  renanded  for  e  nev  trial. 

IXLKt,    F.J,    4»D   MB,    J.    C0HG1IR, 


I 


X 

fell  from  it.   Admission  of  this  testimony  tended  to  show  tl 


defendant  knew  of  the  defective  condition  of  the  chair.  3mis, 

\  if 

defendant  was  unable  to  refute,  sinoe  the  witness  Barber  was  out 


of  the  city  during  the  trial*   The  effect  of  it  therefore  was  hound 
to  be  highly  prejudicial  to  defendant.   The  alleged  statement 

having  been  mad%  after  the  accident,  it  was  no^  part  of  the  res 

'%  /•' 

gestae.   (Chicago  IJnlon  Traction  Co.  v,  Jamgs  C.  Daly.  129  111. 

App.  519,  522;  Lecklleder  v.  Chicago  Gity^Ry.  Co.  142  111,  4pp.  139; 

Lawndale  Steam  Dye  gggfaj  v.  Ohio ago  Dally  Hews.  189  111.  App.  565; 

Springfield  Con.  Ry.  Co.  v.  ?untenn$#;  200  111,  9;  Illinois  Central 

R.  R.  Co,  v,  ■-■■  ad e.  206  Ill»\523,  fib.)  On  the  question  of  defendant's 

f 
liability,  plaintiff's  case  r^sjed  solely  on  her  own  testimony. 

I 
Under  these  circumstances  the/ Question  and  answer  which  defendant 

\ 
moved  to  have  stricken  raay/have  hl^d  a  controiing  influence  upon  the 


Jury  in  reaching  a  verdi/t,       \ 


Since  the  Judgment  must  be  reversed  for  the  erroneous 
/  \ 

admission  of  evident  and  the  ruling  of\he  trial  court  on  defendant's 

motion  to  have  th^  auestion  and  answer  stf^lcken,  we  shall  not  extend 

/  \ 

this  opinion  b  .//passing  on  the  other  points Raised  by  the  defendant, 


For  the  reasons  indicated,  the  judgment  of  the  Superior 
/  \ 

Court  is  reversed  and  the  cause  is  remanded  for\a  new  trial* 


/ 

; 

REVERSED  AND  REMANDED* 

■ 

KILE?  P,J»  AND  BURKE,  J*  CONCUR. 
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V.  A:  A9BH0RE,  et  al.,  |     APPEAL  FROM 

Appellees,   ) 


SUPERIOR  COURT, 


v, 

J.  A,  WOLF,  \  C00K  C0UNTY* 

Appellant,       ) 

o<£  (  i.A.  413 

MR,  JUSTICE  LEWE  DELIVERED  THE  OFIMOH  OF  THE  COURT. 
Defendant  appeals  from  a  Judgment  entered  In  favor 
of  plaintiffs  in  an  action  at  law  based  upon  a  written  agreement 
between  the  oarties  involving  the  sale  of  certain  oil  royalties 
on  parcels  of  land  in  the  State  of  Oklahoma,  After  a  hearing  by 
the  court  without  a  Jury,  defendants  motion  for  Judgment  on  the 
pleadings,  stimulation  of  facts  and  evidence  was  overruled. 

The  essential  facts  are  uncontroverted.  The  parties 
entered  into  a  written  contract  on  January  8,  1927  (Plffs1  Ex.  HAH)  , 
which  provided,  in  substance,  that  plaintiffs  agreed  to  reconvey  to 
difendant  by  deed  certain  oil  royalties,  and  the  defendant,  in 
turn,  was  to  convey  certain  oil  royalties  to  plaintiffs.  The 
defendant  "agreed  to  use  his  best  efforts  at  all  times  to  sell 
any  and  all  interests  in  said  royalties"  deeded  to  plaintiffs 
and  that  the  aggregate  amount  of  the  sales  should  yield  plaintiffs 
-7500  with  interest  at  8  per  cent  annually  and,  In  the  event  the 
proceeds  of  the  sales  made  by  the  defendant  did  not  yield  the  sum 
of  07500  and  interest  on  or  before  July  8,  1928,  the  defendant 
would  pay  the  difference  to  plaintiffs.  The  written  agreement 
further  provided  that  any  payments  received  by  plaintiffs  as 
royalties  from  the  oil-bearing  lands  conveyed  to  them  by  defendant 
should  be  considered  as  credits  on  the  17500  indebtedness  of  the 
defendant.  The  defendant  failed  to  make  any  sales  of  oil  royalties 
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or  make  the  oayment  of  7500  with  interest,  as  required  under  the 

terms  of  the  written  agreement,  to  the  plaintiffs  on  or  before 
January  8,  1928,  Thereafter,  during  the  period  commencing  February 
16,  1932  until  February  19,  1938,  payments  were  made,  at  varying 
intervals,  to  the  plaintiffs  by  the  Klngwood  Oil  Company,  one  of 
the  lessees  of  the  oil-bearing  lands  which  defendant  had  conveyed 
to  the  plaintiffs  under  the  terms  of  the  agreement.  It  appears 
that  the  defendant  had  n©  knowledge  of  the  amount  of  these  payments 
or  when. they  were  made,  and  that  the  plaintiffs  gave  him  no  notice 

thereof. 

On  January  6,  1930,  the  defendant  sent  the  following 

letter  to  the  plaintiffs:  January  6,  1930. 

Ashmore  -rot hers, 
Zanesville,  Ohio 

Gentlemen: 

I  am  sending  you  herewith  a  map  covering  the  part  of 
Oklahoma,  where  you  have  some  royalty  interest .  The  section  In 
which  you  own  an  interest  is  marked  in  red.  Below  I  will  give 
you  a  detailed  report  on  each  of  your  royalties.  LSetailed 

Report  Omitted].  .,   .   .   _  __ 

I  have  prepared  this  reoort  for  you  to  the  best  of  my 
ability  and  knowledge  of  condition  in  the  fields.  Everything 
points  toward  1930  Is  a  good  oil  year,  and  Gentlemen  permit  me  to 
tell  you  this  much,  even  if  you  have  not  made  any  money  on  the 
investment  on  your' royalties,  that  does  not  mean  that  *&•*•» ever 
can  be  any  money  mad*  out  of  it.  I  know  you  wi  11.  ?!••«  to  not 
ft   discouraged,  and  eay  to  hell  with  oil.  It  is  Jhe  biggj.t 
industry  in  the  country,  and  you  mo.et  reJUe  condition  that 
prevailed  during  the  last  two  years.  ^.^  ,ntepeate 

Some  of  the  districts  in  which  you  own  royalty  interests 
look  might  good  to-day,  and  I  will  not  ask  you  to  buy  another 
Dollars  worth  of  royalties  from  me,  until!  *  **ve  ffiade  Sood  on 

the  former  investments,  *„,,-  \n*mtateici 

Thanking  you  for  the  business  that  you  have  intrusted 
with  me,  and  with  my  sincere  complimets  of  the  season,  I  am 
wit.ii  ■*,  »"       j       Most  Beepectfuliy  yours. 

JAW/MP  j*  A*  Wolf  <signed' 

Judgment  was  entered  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  #16,772*53,  after  crediting  him  with 
the  sum  of  4381  for  oil  royalties  received  by  plaintiffs  from 
the  Klngwood  Oil  Company. 
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The  trial  court  rested  its  decision  upon  the  grounds  (1) 

that  the  payments  made  by  the  Kingwood  Oil  Company,  a  stranger 

to  the  contract,  removed  the  bar  of  the  statute  of  limitations, 

and  (2)  that  defendant1 s  letter  of  January  6,  19SO  contained  a 

nev  promise. 

It  is  not  controverted  by  the  parties  that  the  written 
agreement  (Plaintiffs*  Exhibit  A)  was  breached  by  the  defendant  on 
January  8,  1928,  and  that  the  present  suit  was  filed  on  December 
27,  1959,  a  lapse  of  almost  twelve  years  after  the  breach  of  contract. 
Defendant  contends  plaintiffs*  cause  of  action  is  barred  by  the 

statute  of  limitations* 

The  questions  presented  for  determination  are  whether 
the  payments  made  by  the  Kingwood  Oil  Company  and  credited  to 
defendant  without  his  knowledge,  and  defendant's  letter  of  January 
6,  1930,  are  sufficient  in  law  to  preclude  defendant  from  inter- 
posing  the  bar  of  the  statute  of  limitations. 

Statutes  of  limitation  are  designed  to  accelerate  the 
settlement  of  controversies  and  therefore  favored*  (Bd.  of 
Underwriters  v.  Industrial  Co.,  332  111.  611,  615}  Pes iron  v,  Peloza, 

308  111.  582,  587.) 

Among  the  cases  cited  by  counsel  for  defendant  In 
support  of  hie  contention  he  stresses  the  recent  case  of  Joseph  v. 
Carter.  382  111,  461,  There  the  court  said,  at  page  4671 

"Payment  resulting  in  law  in  a  new  promise  which  would 
take  the  case  out  of  the  Statute  of  Limitations,  is  only  that 
designedly  made  as  a  payment  upon  the  note.8  (Citing  Lower;;  v. 
near.  32  111,  383.) 

To  sustain  his  position,  oounsel  for  plaintiffs  cites 
authorities  from  other  states,  but  we  think  the  question  determined 
in  the  Joseph  case  is  so  nearly  analogous  to  the  one  presented  in 
the  instant  case  that  it  should  control*.  Cases  involving  this 
question  are  reviewed  in  25  4aerican  Law  Reports,  Annotated  at 
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page  58.  It  appears  that  the  weight  of  authority  supports  the 
rule  adopted  b»  our  Supreme  Court,   (Carroll  V.  Forsyth.  69  111. 
127,  133;  ^anamaker  *  Brown  v.  Plank,  117  111.  &PP*   327,  331» 
Frledlund  v.  Cunnally.  319  111.  App.  36,  49.) 

As  to  defendant's  letter  of  January  8,  1930,  plaintiffs 
contend  that  the  new  promise  is  lodged  in  that  portion  which  reads 

as  follows I 

"Some  of  the  districts  in  which  you  own  royalty  interests 
look  might  good  today,  and  I  will  not  ask  you  to  buy  another 
dollars  worth  of  royalties  from  me,  until  I  have  made  good  on  the 
former  investments," 

The  rule  has  long  been  established  that  when  a  promise 
is  to  be  raised  by  implication  of  law  from  the  acknowledgment  of 
the  Darty,  such  acknowledgment  ought  to  contain  an  unqualified  and 
direct  admission  of  a  previous  subsisting  debt  which  the  party  is 
liable  and  willing  to  pay.   (Bell  v.  Morrison,  1  Peters  351; 
Carroll  v.  Forsyth.  69  111.  127,  131;  Harden  et  ai,  v,  whitman, 
209  111,  App.  106.)  We  think  the  language  of  the  letter  is 
eauivocal  and  vague,  leading  to  no  certain  conclusion.  Moreover, 
it  makes  no  reference  to  defendant's  obligation  to  pay  plaintiffs 
$7500  with  interest  and  that  he  is  liable  and  willing  to  pay  it. 
It  is  capable  of  many  constructions,  and  among  them,  as  defendant 
suggests  in  his  brief,  "that  the  defendant  would  not  try  to  sell 
the  plaintiffs  any  more  royalties  until  the  royalties  already  sold 

to  them  had  paid  out,9 

The  judgment  entered  herein  gave  the  defendant  credit  for 

certain  royalties  paid  directly  to  plaintiffs  by  the  lessees,  It 

is  stipulated  (Abst,  19,  20)  that  the  defendant  did  not  know  how 

much  the  aggregate  sum  of  these  royalties  was.  It  follows,  therefore, 

that  defendant  did  not  know  how  much  he  owed  plaintiffs.  Under 
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these  circumstance s,  any  offer  b  the  defendant  to  make  good  on  the 
"former  investments"  would,  at  best,  only  be  an  offer  to  pay  a 
conjectural  balance,  because  the  soecific  amount  due  was  unknown 
to  him  when  the  letter  was  written.  We  are  not  able  to  extract 
from  its  contents  a  clear  and  express  acknowledgment  of  a  then 
subsisting  debt.   (Bell  v.  Morrison.  1  Peters  351,  366-367;  Parsons 
v.  Northern  111.  Coal  &  Iron  Pp.,  38  111.  430;  Morton  v.  Colb£, 

62  111.  198.) 

Since  defendants  letter  does  not  infer  a  new  promise  and 
the  payments  made  by  the  Kingwood  Oil  Co,  and  credited  to  plaintiffs 
are  not  sufficient  to  remove  the  bar  of  the  statute  of  limitations 
when  subjected  to  the  teets  laid  down  In  the  cases  hereinabove  cited, 
the  defendant's  motion,  at  the  close  of  the  case,  for  Judgment  on 
the  pleadings,  stipulation  of  facts  and  evidence,  should  have  been 

allowed. 

For  the.  reasons  indicated,  the  Judgment  of  the  Superior 

Coufrt  is  reversed* 

JUDGMENT   RSfSSSK©* 

KILEY,    P.J.    AKD   BURKE,    J.    CGMCUR. 
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FRANCES  E.  SCHMIDT, 


Appellant, 
vs. 


APPEAL  PROM 


BERNICE  SCHMIDT  EDMONDS,  MARION  EDMONDS, 

RICHARD  CASTOK  EDMONDS,  ADELA  DAMMERAU,     )       SUPERIOR  COURT, 

HELEN  D.  JASPER,  and  THE  NORTHERN  TRUST     ) 

COMPANY,  an  Illinois  corporation,  as  exe-   )       COOK  COUNTY. 

cutor  and  trustee  of  the  Last  Will  and     ) 

Testament  of  Oscar  F.  Schmidt,  deceased,    ) 

AppeXleee.         ^    I . A.  4  1  3^ 

MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  Frances  E.  Schmidt  filed  a  complaint  to 
contest  the  will  of  her  father  Oscar  F.  Sohmidt.  At  the  close 
of  plaintiff's  evidence  the  court,  on  motion  of  the  defendants, 
directed  the  Jury  to  find  the  issues  in  favor  of  the  defendants* 
A  decree  was   entered  on  the  verdict  of  the  jury  dismissing  the 
complaint  for  want  of  equity*  Plaintiff  appeals* 

The  bill  of  complaint  alleged  that  Oscar  F.  Schmidt 
died  October  2,  1942,  leaving  the  instrument  in  question  which 
was  admitted  to  probate  as  his  last  will.  Under  its  terms, 
after  bequeathing  small  sums  to  a  niece  and  his  wife's  sister, 
the  residue  of  his  estate  was  divided  equally  as  follows:  one- 
half  to  the  defendant  Mrs,  Bernice  Edmonds,  a  daughter;  and  one- 
half  to  The  Northern  Trust  Company,  an  Illinois  corporation  and 
to  its  successors  in  trust,  with  directions  to  pay  the  entire  net 
income  from  the  trust  estate  to  the  plaintiff »   The  grounds  upon 
which  it  is  sought  to  set  aside  the  will  are  the  want  of  testa- 
mentary capacity  on  the  part  of  the  testator,  and  undue  influence 
on  the  part  of  the  defendant  Bernice  f-dmonds.   Defendants  filed 
answers  denying  the  allegations  of  the  complaint  with  regard  to 
testamentary  capacity  and  undue  influence. 

The  principal  question  presented  for  determination  is 
whether  the  record  discloses  any  evidence  tending  to  prove  the 
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allegations  of  the  complaint.  Plaintiff  introduced  the  testimony 
of  eight  witnesses.   William  H.  Anderson,  a  bell  boy  employed 
by  the  Hyde  Park  Hotel  for  a  period  of  eight  years,  testified 
that  he  went  to  the  apartment  of  Oscar  F.  Schmidt  about  fourteen 
times  a  month  during  the  period  commencing  in  the  early  part  of 
1939  until  the  spring  of  1940.  On  the  occasion  of  his  first  visit 
Schmidt  told  him  that  there  was  someone  in  his  room  and  the 
witness  looked  under  the  bed  and  in  the  closets  and  in  both  rooms* 
"After  I  looked  under  the  bed  and  in  the  closets,  he  told  me  to 
stay  with  him,  as  his  wife  was  trying  to  jump  out  of  the  window* 
I  stayed  a  few  minutes.  After  that  he  was  crying  and  telling  me 
about  his  wife  trying  to  jump*  On  the  occasions  that  I  went  to  his 
room  Mr.  Schmidt  told  me  that  there  was  someone  in  the  room,  and 
about  his  wife.  After  I  would  get  through  looking  under  the  bed  and 
in  the  closets,  he  would  start  crying  and  tell  me  the  same  thing 
about  his  wife-   Only  once  did  I  find  anybody  in  his  room  and 
that  was  Miss  Schmidt  (the  plaintiff)*   I  never  had  any  other 
conversations  with  him  except  those  on  the  nightly  visits*   These 
calls  used  to  come  in  about  two  or  three  o'clock  in  the  morning* 
He  kept  the  lights  on  all  the  time.   I  went  up  there  three  or 
four  nights  in  a  row  sometimes  and  then  I  would  skip  a  night.  It 
was  always  the  same  thing  when  I  went  up  there,  over  and  over  again* H 

Winifred  Miriam  Taylor  testified  that  she  was  a 
graduate  nurse  and  first  met  Oscar  Schmidt  on  the  night  of  January 
3,  1940  in  his  apartment  at  the  Hyde  Park  Hotel.   "He  said,  'Oh,  I 
Just  saw  a  little  crippled  man  in  the  corner.   I  saw  him  just  before 
I  took  my  bath,  as  I  was  taking  off  my  shoes.  He  comes  and  goes  and 
he  is  disappearing  now. *   When  I  got  to  the  apartment  on  the 
night  of  January  4,  Mr.  and  Mrs.  Schmidt  and  Frances  (plaintiff) 
were  in  the  living  room.  He  was  very  angry  when  he  saw  me  and 
told  me  he  was  not  going  to  let  me  remain  that  night  because  I 
had  spent  the  previous  night  snooping  around. " 
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Mrs*  Anna  Blight  testified  by  deposition  that  she  had 
been  engaged  as  a  practical  nurse  for  ten  years  in  different 
homes  in  the  city  of  Chicago;  that  she  was  employed  as  a  nurse 
for  Mrs.  Schmidt  from  January  7  until  >iareh  19,  1940,  while 
they  lived  at  the  Hyde  Park  Hotel;  she  worked  from  7  o'clock 
In  the  evening  until  7:30  in  the  morning.   "He  would  say,  'I  just 
don't  remember,  Mrs.  Blight,  and  if  you  ask  me  things  and  I  don't 
answer  you  correctly  you  will  know  that  I  mean  to  but  I  just 
don't  remember. r  One  night  I  went  to  sit  down  on  a  chair  and. 
Mr.  Schmidt  said,  fPleese  don't  sit  on  that  chair;  if  you  do  you 


are  going  to  sit  on  that  little  child  who  has  no  arms  or  no  legs»* 
That  last  remark  was  made  some  time  between  January  or  February 
1940.   I  would  say  that  Mr.  Schmidt's  conversations  were  at  times 
coherent  and  Intelligent  and  at  times  not.  Basing  my  observation 
on  the  conduct  of  Oscar  F.  Schmidt  during  the  time  that  I  was 
employed  in  his  household  and  by  reason  of  my  conversation  with 
him,  I  formed  the  opinion  that  he  was  not  able  to  understand  and 
appreciate  the  nature  and  consequence  of  handling  his  business 
affairs." 

Dr.  Harold  S.  Hulbert  testified  that  he  was  a  physician 
and  surgeon  licensed  in  Illinois  and  had  practiced  for  twenty-five 
years.   During  his  practice  he  had  been  associated  with  the 
State  Psychiatric  Hospital  in  the  State  of  Michigan;  that  he 
served  as  a  psychiatrist  and  consultant  to  the  Naval  Hospital  at 
Great  Lakes;  that  he  had  been  a  resident  physician  of  the  Chicago 
St-te  fiospitsl  at  Dunning,  taught  nine  years  part  time  at  the 
University  of  Illinois  Gollege  of  Medicine,  and  was  a  member  of 
the  staff  of  the  Research  Educational  Hospital  there;  that  the 
nature  of  his  practice  had  been  neuro-psychiatry,  nervous  and 
mental  diseases,   The  witness  further  testified  that  he  met 
Oscar  F.  Schmidt  twice,  the  first  time  in  1939  in  the  chambers  of 
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Judge  Fisher,  when  he  was  with  him  about  an  hour*   The  next  time 
he  saw  him  was  in  January  1940  at  the  Hyde  Park  Hotel  where  he 
remained  with  him  about  two  and  a  half  hours;  that  Schmidt  was 
alarmed  about  conditions,  where  he  was,  and  alarmed  about  his 
wife's  health;  that  he  was  alarmed  about  the  Indians  that 
sat  on  the  side  of  the  window  ledge  of  his  apartment;  that 
little  men  and  Indians  came  there  at  night  and  menaced  him;  and 
that  he  protected  himself  and  wife  against  them  with  a  hammer  and 
a  knife  and  asked  for  relief  and  he  could  not  get  it.   The  witness 
further  testified  that  based  upon  his  observation  of  Oscar  F.  Schmidt 
and  his  conduct  at  the  time,  he  was  of  the  opinion  that  Schmidt 
"was  a  senile,  mentally  afflicted,  dependent  person,  a  little  bit 
out  of  his  head, N  and  that  the  condition  was  progressive  and 
permanent*. 

Plaintiff  introduced  the  testimony  of  four  other 
witnesses.   We  shall  not  extend  this  opinion  by  reviewing  their 
testimony,  since  it  either  did  not  tend  to  prove  any  of  the 
allegations  of  the  bill  of  complaint  or  was  adverse  to  the 
plaintiff* 

A  motion  for  a  directed  verdict  in  a  will  contest 
is  governed  by  the  same  rules  which  govern  such  motion  in  actions 
at  law.   The  party  resisting  such  motion  is  entitled  to  the 
benefit  of  all  of  the  evidence  in  his  favor,  and  the  only  question 
on  review  is  whether  there  is  &ny_  evidence  in  the  record  tending 
to  prove  the  complaint.  (Hunt  v.  Vermilion  County  Children's  Home. 
381  111.  29,  51;  Ryan  v.  Deneen.  375  111.  45S,  455. )  The  sole 
question  is  whether  the  evidence,  when  considered  to  be  true, 
together  with  all  legitimate  inference  to  be  drawn  therefrom, 
tends  to  prove  the  plaintiff's  case.  (Walalte  v.  Chicago.  R.  I. 
&  P.  Ry_'  Co* ,  376  111.  59, ) 

In  Llbby,  McMelU  &  Llbbv  v.  Cook.  222  111,  206,212, 
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the  court  eald: 

"If,  however,  there  is  In  the  record  any  evidence  from  which,  if  it 
stood  alone,  the  jury  could  'without  acting  unreasonably  in 
the  eye  of  the  law, '  find  that  all  the  material  averments  of  the 
declaration  had  been  proven,  then  the  cause  should  be  submitted 
to  the  jury."  (Citing  cases.) 

While  there  appears  to  be  a  conflict  in  the  testimony  given  by 

plaintiff's  witnesses,  the  trial  court  is  not  permitted  to  weigh 

the  evidence  to  determine  where  the  preponderance  lies. 

It  is  undisputed  that  the  will  In  question  was  executed  on 
June  28,  1940,   Dr.  Hulbert  testified  that  he  observed  Schmidt  in 
January  1940  and  that  "senility  is  a  permanent  progressive  affair 
and  the  delusions  of  senility  and  the  dependency  of  senility  are 
both  progressive* "  Where  a  mental  condition  is  once  shown  to 
exist,  if  it  is  of  a  continuous  nature  it  will  be  presumed  to 
continue.  (Todd  v.  Todd.  221  111.  410,415j  Milne  v.  MoFadden. 
385  111.  4,15.)  Anna  Blight  saw  Schmidt  every  night  for  more  than 
two  months  up  to  March  19,  1940*  We  think  her-  testimony,  coupled 
with  that  of  plaintiff's  other  witnesses,  which  has  been  recounted, 
when  taken  as  true,  together  with  all  legitimate  inferences  which 
may  be  drawn  therefrom  in  favor  of  plaintiff,  tends  to  prove  the 
allegations  of  the  complaint  with  respect  to  Schmidt's  want  of 
testamentary  capacity. 

For  the  reasons  Indicated,  the  decree  entered  herein 
on  February  9,  1944  is  reversed  and  the  cause  remanded  for  a 

new  trial. 

REVERSED  AND  REMANDED. 

KILEY,  P.J.,  and 
BURKE,  J.,  concur* 
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In  the  Appellate  Court  of  the 
State  of  Illinois 
Second  District 


May  Term,  A.  D.  1945 


Ora  D.  Barnhart,  Executor  of  the 
Last  Will  and  Testament  of  Gerald 
A.  Barnhart,  Deceased, 

Plaintiff -Appellee , 


v. 


David  S.  Martin, 


Appeal  from  the 
Circuit   Court  of 
Kane  County 


Defendant-Appellant , 


Dove,   P.  J.    : 

This   is   an  automobile  collision  case,   here  on  appeal 
from  a  judgment   of   the   circuit  court  of  Kane  County,   for 
$5000.00  on  the  verdict  of  a  jury,    against  David  S.   Martin, 
appellant,  in  favor  of  the   executor  of  the  last  will  of 
Gerald  A.    Barnhart,   deceased,   who  was  killed  in  the  acci- 
dent.     The   cause  was  tried  on  the  first   twG   counts  of  the 
complaint,   alleging  wrongful  death.     The   first  ocunt  charges 
general   negligence,    and  the  second,  wilful  and  wanton  mis- 
conduct.    Two  other  counts,    charging  destruction  of  the   de- 
cedent's automobile,   were  withdrawn.     Motions   to  direct  a 
verdict  for  the  defendant   on  the  wilful  and  wanton  count, 
and  on  the  negligence  count,   and  each  specification  thereof, 
were  denied,   and  the  verdict  was  general. 

The  accident  occurred  about    one  o'clock  P.M.   on 
October  19,   1943,    a  clear  and  dry  day,   at  the   intersection 
of   Garfield  and  Lancaster  Avenues   in  a  residential  district 
of  the   City  of  Aurora.     The  decedent  was  driving  alone  east 
on  Garfield  Avenue,  and  appellant,   a  minor,   accompanied  by 
a  companion,  was  driving   south  on  Lancaster  Avenue.     Lan- 
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caster  Avenue  ends  one  block  south  of   Garfield  Avenue,   and 
the  traffic  on  the  latter  is  much  heavier  than  on  Lancaster. 

The  grounds  urged  for  reversal  are  that    there  is  no 
evidence  to   support  the  negligence  count,    and  that,    in  any 
event,   the  verdict  and  judgment   are  against  the  manifest 
weight  of  the   evidence  thereunder;  that   there  is  no  evidence 
to   support  the  wilful  and  wanton  count,    and  because    of  the 
presumption  that    the   general  verdtet  was  based  on  that 
count,    the  granting   of  a  new  trial  is  imperative;    that  there 
is  a  fatal  variance  because   the   complaint   alleges  that  the 
defendant's  car  struck  that   of  the  decedent,  while  the   proof 
shows  that  the  decedent's   car  sideswiped  the  defendant's  car; 
that  the   court  erred  in  refusing  each  of  the  motions    to  direct 
a  verdict,   and  in  refusing  to  grant   a  new  trial,   in  the  admis- 
sion and  exclusion  of  testimony;   in  refusing  to  grant  a  new 
trial  because  of  prejudicial  conduct  of   appellee's  counsel, 
and  in  the  giving  and  refusal  of  instructions. 

The  northwest  corner  of  the  intersection  is  vacant 
property,   approximately  100  feet  on  Garfield  and  105  to   110 
feet  on  Lancaster,   and  there  are  homes  on  the   other  three 
corners.      It  is   about  15  feet  from  the   sidewalk  on  Garfield 
Avenue  to  the   curb  line.     There  are  some  bushes  on  the  corner 
lot  for  a  distance  of  40  or  cO  feet  from  the  inside  of  the 
Horth  sidewalk  on  Garfield,    and  trees  at   regular  intervals 
in  the  parking  along  both  streets.     There  were  no  eye  wit- 
nesses to  the  accident  except   the  defendant  and  his   companion. 
The   impact  occurred  at  or  near  a  manhole   about   the  center  -of 
the   intersection.     After  the  accident,   the  decedent's  car 
pursued  a  somewhat  erratic   course  generally  southeast  about 
100  feet  to  the   south  curb  of  Garfield,   where  it   struck  and 
damaged  the  rear  end  of  another  car  standing  there,   and  turned 
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over  onto  its   left  side.     Most   of  the  damage  to  the   standing 
oar  was  to  the   trunk.     There  was  no  damage  to  the  front  end 
or  ffiie  right  side  of  the  decedent's  car.     The  decedent  was 
thrown  through  the  right  door  and  his  body  was  found  about  90 
feet  from  the  point   of  impact.     The  front   end  of  the  defendant's 
oar  was  cared  in,   the  hood  knocked  off,   the  bumper  smashed,   and 
the  front  end  of  the  frame  which  was  of  quarter  inch  channel  iron, 
was   bent   to   the   left.     The  left  side  of  the  decedent's  car, 
including  the  left  cowl,   left  door,  left  rear  fender,    and  the 
whole  left  side  of  the  body  housing  was  driven  in  and  beyond 


repair.  The  chassis ^ ear  was  damaged,  the  rear  housing  which  was 
of  quarter  inch  iron  through  whioh  the  rear  axle  runs,  was 
driven  back  and  damaged  to  the  extent  that  it  could  not  be 
repaired. 

While  there  is  some  confusion  in  the  testimony,   such  as 
is  to  be  generally  expected  in  cases  of  this  kind,   as  to  the 
extent  and  exact  location  of  marks  on  the  pavement,   the 
testimony  shows  that  from  the  point   of  impact  there  were  scrub 
marks   in  a  curve  from  the  wheels  of  the  defendant's  car,   about 
the  center  and  on  the  south  half  of  Garfield  Avenue,   and  skid 
marks,   obviously  because  of   applied  brakes,   from  the  wheels  of 
the  decedent's  car,   for  about  50  feet,   leading  toward  where  it 
turned  over.     A  x^itness  for  the  defendant  testified  that  the 
south  skid  mark  passed  over  the  south  corner  of  the   manhole. 
At  any  rate,   the  decedent's  ear  skidded  along  the  pavement  after 
the   collision,    and  decedent  was  thrown  to  the  opposite  side  of 
the  car  from  which  he  was  sitting  and  through  the   right  hand 
door.      The  forward  motion  of  this  car  would  account   for  his 
body  being  found  farther  on. 

The  defendant,   called  as  an  adverse  witness  under 
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section  60  of   the   Civil  Practice  act,    (111.   Rev.    Stat.   1943, 
chap.    110,   par.   184)   testified  that   he    crossed  the  street  north 
of   Garfield  at  10  miles  an  hour,   increased  his   speed  to  about   20 

miles  an  hour  in  the  middle  of   the  block,   and  si  wed  down  to   about 
10  miles  an  hour  as  he  reached  Garfield;    that  when  he  was  about 
30  to   40  feet  up  Lancaster,   he  looked  up  Garfield  and  was  not 
able  to  see  directly  because  of   obstructions;   that  he  could  not 
answer  how  tall  the  bushes  were  nor  whether  they  were  in  leaf; 
that  the  trees,   some   of  them  probably  35  to   100  feet  away,   and 
those  farther  uP  Garfield,   150  to  175  feet  away,    obstructed  his 
view;    that  there  is    a  house  on  the  north  side  of  Garfield  about 
14C   feet  from  the  corner  and   about    35  feet  north  of  the   curb  line, 
and  that  from  the  point  mentioned  on  Lancaster,   om   can  see  up 
Garfield  only  about   140  or  150  feet  because  the  houses  prevent 
seeing  farther,   and  that  he   did  not  then  see  the   decedent's  car; 
that  he  looked  to  the  right   a  cecond  time  when  he  was  at  the 
sidewalk  line,    and,    notwithstanding  the  trees,   saw  the   decadent's 
car  coming  about   150  feet  away,   around   50  miles  per  hour;   that 
his   own  car  was  going  10  miles  an  hour,   and  he  increased  his 
speed  2  or  3  miles  an  hour  for  about  10  or  12  feet,    and  pro- 
ceeded on  because  the  other  car  was  "so  far  down  the   street;" 
that  he   then  looked  to  the  left,   and  again  looked  to  the  right 
a  third  time  when  he  was  at   the  curb  line,  and  saw  decedent's 
car  coming  about   40  to    50  feet  away,    in  the  center  of  Garfield 
Avenue;   that  at   the  time  of   the  accident  he  had  stopped,   or' 
nearly  stopped  Ms   car,   in  three  or  four  feet,  maybe  less,  with 
the   front   end  about  10  feet  out  from  the  north  curb  line  and  at 
least   5  feet  from  the   center   line   of   Garfield,   and  that  the  back 
*end  had  not   reached  the  intersection;  that  theleft   side  of  the 
decedent's  car,  about  the  front  wheel,    ran  into  the  front    end 
of   his    car,    the   rear  bumper  of  the  decedent's  car  catching  in 
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the   grill  work  of  his  car,   and  that  the  effect  of  the  collision 
was  to  pull  his  car  forward,   three,  four  or  five  feet  from  where 
it   was   stopped  or  nearly  stopped.     On  cross   examination  he  said 
he  had  the  decedent's  car  in  his  vision  for  40  to   50  feet,   and 
was  almost  in  the  center  of  the   intersection.     He  further  testified 
that  his  car  was  in  top  mechanical   condition,  with  good  brakes, 
that  his   eyesight  is  perfect,   that  lie  had  2k  years  driving  ex- 
perience,  and  that,    traveling  at  the  rate   of  12  or  13  miles  an 
hour  on  a  dry  pavement,  he  could  stop  the  car,  by  using  the 
brakes,   in  3  or  4  feet. 

While  appellant   claims   that  his  car  came  to  a  stop  in  the 
north  half  of  Garfield  Avenue,    several   other  witnesses  testified 
that  it   came  to  rest  near  the  curb  at  the   southeast  corner  of  the 
intersection,    and  Ms  companion  testified  that  after  the  collision 
it  went   south  "maybe  15  feet."     This  witness   also   testified  that 
they  were  going  20  miles  an  hour  at  the  intersection,   about  15 
miles  an  hour  as  they  entered  it,   and  about  3  to   5  miles  an  hour 
at  the   curb  line,    and  that  as  the  decedent's  car  kept  coming 
with  no  effort  to   stop,  he   hollered  to    the  defendant    to  watch  out; 
that  the  brakes  x^ere  then  on  and  the  car  had  stopped.     His 
answers  on  his  previous  examination  at  the  coroner's  inquest  tend 
to  discredit  his   statement   that  the  brakes  were  on  and  that  the 
car  had  stopped.      Furthermore,   why  he  would  holler  to  the  defendant 
to  watch  out   after  the  car  had  stopped,   is  not  apparent. 

A  police  officer  testified  that  soon  after  the  accident 
he  asked  the  defendant   if  he  had  seen  the  decedent's  car  ap- 
proaching,  and  that  the  defendant   replied:      "I  don't  know  where 
the  devil  he  came  from. »     She  owner  of  the  standing  car  testified 
to   a  similar  statement  by  the  defendant  to  him,   which  was  not  denied. 
The  defendant  adnitted  making   the  statement   to  the   officer.     His 
attempted  explanation  that  he  did  not  understand  the  officer's 
question,   and  did  not  know  whether  the  decedent  had  turned  a  comer 
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or  had  come   straight,   and  that  he  thought  maybe  he  had  oome  from 
a  house,    or  something  lite   that,   is  not   plausible  or  credible. 
It  is  true,   as  claimed  by  appellant,   that  when  there  are 
two   or  more  counts  in  a  complaint,    one   charging  general  neg- 
ligence,  and  another  charging  wilful  and  wanton  misconduct,   and 
the  verdict  for  the  plaintiff  is  general,    as  it  was  in  this  case, 
the  presumption  is   that  the   verdict  is   based  on  the  wilful  and 
wanton  count.      (Greene  v.   Noonan,   372  111.    286,    291.)     Con- 
sequently,  if  the    judgment   in  this  case  be  upheld,    It  must  rest 
upon  the  proofs  under  the  wilful  and  wanton  count,    and  it  Is  not 
necessary  to  consider  the  assignments  of  error  under  the  negligence 

count . 

Ill  will  is  not  a  necessary  element  of  a  wanton  act.  To 
constitute  an  act  wanton,  thejparty  doing  the  act  or  failing  to 
act  must  be  conscious  of  his  condust,  and,  though  having  no  intent 
to  injure,  must  be  conscious,  from  his  knowledge  of  the  surrounding 
circumstances  and  existing  conditions  ,  that  his  conduct  will 
naturally  and  probably  result  in  injury.  An  intentional  disregard 
of  a  known  duty  necessary  to  the  safety  of  the  person  or  property 
of  another,  and  an  entire  absence  of  care  for  the  life,  person  or 
property  of  others,  such  as  exhibits  a  conscious  indifference  to 
consequences,  make  a  case  of  constructive  or  legal  wilfulness. 
(Clarke  v.  StOrohak,  384  111.  564,  580;  Bartolucci  v.  Pallet I, 
382  111.  168.)   In  Nosko  vs.  O'Donnell,  260  111.  App.  544,  551-553, 
the  court  points  out  four  classes  of  cases  which  our  Supreme  Court 
regards  as  establishing  wanton  and  wilful  misconduct;  (1)  where  the 
defendant  has  Inflicted  an  intentional  injury;  (2)  "Jhere  the 
defendant  has  failed  to  exercise  ordinary  care  where  a  known  and 
extraordinary  danger  is  imminent  (Walldren  Express  &   Van  Co.  v. 
Krug,  291  111.  472);  (3)  Where  a  defendant  through  recklessness, 
regardless  of  the  danger  to  another,  has  carelessly  failed  to 
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to  discover  an  extraordinary  and  impending  danger  which 
could  have  been  discovered  by  the   exercise  of  ordinary  care 
(Brown  v.   Illinois  Terminal  Co.,   319  111.   326) j    (4)   care- 
lessness so  gross  in  its  nature  as  to  indicate  a  mind  reck- 
less and  regardless  of  consequences   (Bremer  v.  Lake  Erie  & 
Western  Railroad  Co.,   318  111.   11.) 

There  is  also  another  familiar  rule  of  law  that  on  a 
motion  by  a  defendant  for  a  directed  verdict,   the  testimony, 
with  all  reasonable  inferences  to  be  drawn  therefrom,  must 
be  taken  in  its  aspect  most  fa^rorable   to  the  plaintiff. 
(McGregor  v.   Held,   Murdoch  &  Co.,   178  111.   464,   471.)     If 
there  is  in  the  record  any  evidence  from  which,   if  it   stood 
alone,   the  jury  could,  without  acting  unreasonably,   in  the 
eye   of  the  law,   find  that  all  the  material  averments  of  the 
complaint  have  been  proven,    a  verdict  should  not  be  directed. 
(Devine  v.   Delano,    272  111.   166,   179;   Libby,   McNeill  & 
Libby  v.   Cook,    222«&§£.    206.)      The    cases  cited  in  Kosko  v. 
O'Donnell,   supra,  also  hold  that  ordinarily  the  question  of 
whether  a  defendant  is   guilty  under  a  wilful  and  wanton  count 
is  a  question  for  the   jury,  provided  there  is  any  evidence  in 
the  record  from  which  a  jury  can  reasonably  find  that  the 
defendant  is  guilty  of  such  conduct. 

According  to  the  defendant's  own  testimony,  when  he  was 
at  the  sidewalk  line  he  saw  the  decedent's  car  coming  at 
50  miles  an  hour  only  150  feet  away,   and  could  have  stopped 
his  own  oar  in  3  or  4  feet.     He  was  an  experienced  driver 
and  must  have  been  conscious  that  he  could  not  cross  in 
front  of  the  approaching  car,   or  at  least  that  it  was  hazard- 
ous in  the  extreme  to  attempt   doing  so.     Nevertheless,  he  in- 
creased his   spped  and  proceeded.     A  few  feet  farther   on  he 
again  could  have  stopped  at  the  curb  line,  where  he   aaw  the 
other  oar  only  40  to  50  feet  ax*ay,   and  was  warned  by  his  com- 
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panion,   but   still  proceeded  into  the  path  of  the  oncoming  car. 
The  court  also  had  before  it  the  violence  of  the  collision, 
demonstrated  by  the  condition  and  location  of  the  two  cars 
after  the  accident,   and  the  fact  that   it  was  so  great  that  the 
decedent  was  thrown  across  his  car  and  through  the  right  hand 
door  and  was  billed.     Under  these  circumstances  and  the 
settled  rules  of  the  law,   the  trial  court  correctly  refused 
the  motion  to  direct  a  verdict,   and  correctly  submitted  the 
cause  to  the  jury. 

It  is   also   apparent  from  the  extensive  damages  to  and 
the  location  of  both  cars  after  the  accident,   the  scrub  marks 
and  skid  marks  on  the  pavement,   and  the   obvious  violence  of 
the  collision,   that  the   jury  were  warranted  in  believing  that 
the  defendant's  car  was  proceeding  at  a  much  higher  rate  of 
speed  than  he  claims.     It  is    obvious,  from  his  own   testimony, 
that  the  house  140  feet  from  the  corner  and  35  feet  north  of  \ 

the  ourb  line ,   would  not   obstruct  his  view  to  the  west  on 
G-arfield  from  a  point     30  to  4-0  feet  north  on  Lancaster.     That 
the  bushes  on  the  lot  did  not   obstruct  his  view,   appears  from 
the  testimony  of  a  patrolman,  who  testified  that  the  only  ob- 
struction to  view  observed  by  him  x-ras  the   trees.     From  this 
testimony  and  that  of  the  other  police  officer  and  the  owner 
of  the   standing  car,   the   jury  were  warranted  in  believing  that 
he  did  not  look  up  Garfield  Avenue   from  a  point  30  or  40  feet 
north  on  Lancaster,   or  he  would  have  seen  the  decedent's  car. 
Furthermore,   he  thereafter  had  two  ample  opportunities  to 
stop  and  avoid  the  accident  after  he  saw  the  decedent's  car 
approaching.     His  conduct  meets  the  definition  of  wilful 
and  wanton  misconduct  as  repeatedly  laid  down  by  our  Supreme 
Court  in  the   cases  above  cited.     The   jury  were  also  warranted 
in  believing  that  the  defendant's  car  ran  into  the   decedent's 
car,   as  alleged  in  the  complaint,   and  the  olaim  as  to  variance 
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is  without  merit.      Our  conclusion  is   that  the  proofs   suffic- 
iently show  the  defendant's  guilt  under  the  wilful  and  xfanton 
count. 

It  would  unnecessarily  prolong  this  opinion  to   discuss 
in  detail  the  admission  and  exclusion  of  testimony  urged  as 
a  ground  for  reversal.     We  have  examined  the  same  and  find 
no  prejudicial  error  in  the  rulings  of  the   court. 

Unier  the  claim  of  prejudicial  conduct  by  appellee's 
counsel,  it   is  urged  that  asking  the  defendant  if  he  refused 
to  testify  at  the   coroner's  inquest  on  the  ground  that  he 
might   incriminate  himself,   constitutes  reversible  error.     The 
court  sustained  an  objection  to  the   question,  and,   in  chambers 
counsel  for  appellee  stated  that   the  defendant's  testimony, 
as  a  whole,  was  to  the   effect  that  he  did  not   do  anything  that 
was  wrong  and  obeyed  the    law  in  every   respect;   that  his  statement 
at  the  coroner's  inquest  was  entirely  inconsistent  with  his 
testimony  on  the  trial,   and  wns  offered  for  the  purpose  of 
impeaching  and  discrediting  his  testimony  on  the  trial. 
The  court  again  sustained  the   objection  to  the  question.     If 
the  defendant's   story  as  related  on  the  trial  was  true,   he 
would  not  be  justified  in  having  any  fear  of  the  consequences 
in  telling  such  a  story  at  the  inquest.     Under  some   circum- 
stances the  asking  of  such  a  question  might  Ibe  highly  preju- 
dicial, but   in  the  instant   case,   this  question  being  asked  by 
way  of  impeachment,   and  an  objection  thereto  being  sustained, 
we  are  of  the  opinion  that  it  did  not    constitute  reversible 
error,     r?e  find  no  merit  in  the  criticism  of  other  conduct  of 
appellee's  counsel   sufficient  to  reverse  the   judgment. 

The  tenth  Instruction  does  not  direct  a  verdict.     Its 
alleged  vice,  if  any,  is  cured  by  the  third  complained  of 
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given   instruction  for  each  of  the  parties,    and  considered 
together,   they   state  the  rule  of  law  correctly,   as  held  in 
numerous   cases. 

The  eleventh  instruction  as  to  wilful  and  wanton  mis- 
conduct is   the  same  in  effect  as  the  defendant's     12th  in- 
struction,  and  he  cannot  complain  of  it.     A  similar  instruction 
was   appro ved  in  Robeson  vs.   Greyhound  Lines,    257  111.   App.   278. 

It  is  claimed  that   the  12th   instruction  requires  the 
jury  to  examine   the  complaint   to  ascertain  what  acts  of  wanton 
and  wilful  misconduct  are  charged  therein,   but  the  first  in- 
struction tells   the   jury  exactly  what  acts   of  wanton  and  wilful 
misconduct  are  charged  in  the  complaint.     That  instruction  also 
distinguishes  the   elements  of  wanton  and  wilful  misconduct  from 
those  of  negligences.     While  it   is  a  peremptory  instruction,   the 
jury  could  not  have  been  misled  by  it,   and  we  find  no  reversible 
error  therein. 

The   substance  of  the  defendant's  second  refused  instruction 
is  covered  by  other  given  instructions,    and  there  was  no  error 

in  refusing  it . 

YJe  find  no  reversible  error  in  the  record  and  the   judgment 

of  the  trial  court  is   affirmed. 

Affirmed. 
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Appellant, 


CHICAGO  SUREAC9  LINES  and  COMMONWEALTH 
EDISON  COMPANY,  a  corporation, 

Appellees,, 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY* 
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i   , 
MR,  PRESIDING  JUSTICE  MATCHSTT  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  action  against  the  defendants,  C  ilcago  Surface  Lines 
and  Commonwealth  Edison  Company,  for  damages  for  pe  sonal  injuries, 
and  on  trial  by  Jury,  at  the  close  of  the  evidence  for  plaintiff 
each  of  the  defendants  made  a  motion  for  a  directed  judgment  in 
ite  favor*  The  motion  of  the  Chicago  Surface  Lines  was  allowed, 
that  on  the  Commonwealth  Edison  Company  denied*  A  motion  of 
plaintiff  for  a  new  trial  was  overruled,  and  there  was  judgment  on 
the  directed  verdict  in  favor  of  the  Surface  Lines  and  against 
plaintiff,  fr©m  which  she  appeals* 

The  contention  of  the  plaintiff  is  that  the  court  erred 
in  allowing  the  motion  for  a  directed  verdict  and  in  denying  her 
motion  forba  new  trial.  These  are  the  controling  fuestlons. 

The  occurrence  In  which  plaintiff  was  injured  took  place 
•n  April  SO,  1944,  in  Chicago,  at  the  intersection  of  18th  with 
Throop  Street,  18th  Street  runs  east  and  .vest,  Throop  Street  north 
and  south*  The  railway  lines  run  east  and  vest  on  18th  Street. 
Plaintiff  worked  for  Donnelley  &  Sons  and,  on  her   way  to  work, 
became  a  passenger  on  one  of  the  oars  of  the  defendant  Surface 
Lines.  It  was  a  "one  man  car'*,  that  is  a  car  in  which  the  motor- 
man  also  acted  as  conductor  from  his  seat*  in  the  front  end  of 
the  oar*  The  time  of  the  occurrence  was  about  7: SO  in  the  morning. 
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The  street  oar  was  moving  east.  Plaintiff  ss.t  on  the  seeond  seat 
from  the  front  door  and  next  to  the  aisle*  Plaintiff  says:   "I 
was  looking  straight  East  as  th*  oar  came  to  Throop  Street,  I  saw 
the  Sdison  truck  coming  north  on  Shroop  St*  and  it  made  a  left 
turn  going  est  en  18th  St,  It  was  going  pretty  fast*  The  street 
car  was  going  pretty  fast,  ahout  25  miles  an  hour.  When  the  street 
car  and  jfcruck  came  together,  I  was  knocked  off  the  seat  next  to 
the  aisle  and  hiy,  my  right  side  of  the  head  against  the  other  seat 
next  to  the  aisle,  and  my  right  chest,  right  hip  and  my  right 
wrist,  I  was  raised  from  the  floor.  The  conductor  took  my  name 
and  address*   I  got  off  the  street  car  while  it  was  standing  and 
took  the  next  car  behind  us,  I  was  helped  on  the  next  street  car,1' 
She  also  says  she  took  an  hfcur  off  that  morning  because  her  head, 
chest,  hip  and  wript  bothered  her,  and  that  in  the  afternoon  she 
rested  for  a  half  hour  because  she  was  not  feeling  good  and  was 
getting  dizsy  spells.  She  left  her  work  at  4:30  and  went  home, 
took  a  cup  of  coffee  and  went  to  bed.  As  she  was  in  pain  she 
stayed  in  bed  all  next  day,  and  the  doctor  was  called.  He  gave  her 
medicine  and  advlsdd  her  to  stay  in  bed*  She  went  to  the  doctor's 
office  twice  a  week  for  about  two  months. 

On  cross-examination  plaintiff  said  she  didn't  remember 
how  far  back  from  Throop  Street  the  street  ear  was  when  she  first 
saw  the  truck;  that  the  street  car  was  still  moving  at  that  time; 
that  it  was  going  pretty  fast  as  it  approached  Throop  Street,  did 
not  stop  to  take  on  any  passengers  at  Throop  Street  and  did  not 
stop  at  any  time  until  it  hit  the  truck;  that  "The  truck  was  in 
front  of  the  street  ear.  The  street  car  did  not  slow  up  or  take 
on  any  passengers  at  this  street  corner" , 

The  conductor,  Charles  J,  Kasf el,  was  also  sailed  as  a 
witness  by  plaintiff,  Ho  said  it  was  a  nioe  day,  the  streets  were 
dry,  it  had  not  been  rai  ting  that  day  at  all  before  the  aeoident. 
He  was  working  as  a  relief  man.  He  was  going  east  down  18th  Street 
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to  Throop  Street,  Passengers  were  waiting  for  his  steet  car. 
He  tried  to  Bake  a  stop  and  a  truck  came  north  on  Throop 
Street,  cut  across  and  struck  his  car.  The  left  front  part  of  the 
street  car  came  in  contact  with  the  left  rear  part  of  the  truck* 
When  he  first  saw  the  truck  with  reference  to  the  intersection  it 
was  about  2  feet  south  of  the  crosswalk  on  Thr :op  Street  and  had 
not  yet  reached  the  intersection.  The  truck  was  going  about  15 
or  20  miles  an  hour.  He  watched  the  tirack  from  the  time  he  fi  at 
saw  it  until  the  impact  occurred  and  had  his  eyes  on  it  constantly. 
He  saw  the  truck  on  Throop  Street  make  a  left  turn.  His  street 
car  was  10  or  12  feet  west  of  the  crosswalk*  going  about  4  or  5 
miles  an  hour.  The  front  of  the  str  et  car  Has  about  2  or  3  feet 
west  of  the  walk.  He  says:   "I  was  going  to  stop*  The  truck  was 
going  about  15  or  20  miles  an  hour,  as  it  mad©  this  turn  ino  front 
of  street  car  and  at  the  very  moment  before  the  impact  ooourred. 
The  truck  was  going  west.  It  cut  left  and  turned  and  faced  on  the 
eaatbound  angle".  He  did  not  know  the  weight  of  the  street  car. 
There  were  approximately  25  or  30  persons  on  the  street  car  just 
before  the  accident.  He  sounded  the  go ig  from  the  time  he  first 
saw  the  truck  2  feet  south  of  the  intersection  and  the  street  car 
was  about  12  or  15  feet  from  the  west  side  of  Throop  Street  when 
he  first  sighted  the  truck,  H©  was  coming  to  a  stop  at  the  inter- 
section to  take  on  or  let  off  passengers*  The  truck  was  on  the 
left  side  when  itcreached  the  corner  and  cut  around  the  southwest 
corner  catching  his  car,  It  did  not  go  out  in  the  middle  of  the 
street.  The  left  front  end.   of  his  oar  contacted  the  truck  near 
the  left  rear  wh  el,  The  street  car  was  moving  at  the  time  of 
the  impact,  coming  to  the  intersection.  He  had  to  pull  the  car 
back  to  the  depot  because  it  as  damaged.  He  did  not  know  what  run 
he  had  made  the  day  before,  He  did  not  have  a  regular  run.  He  was 
a  relief  man,  an  extra  man,  at  that  time  on  13th  Street,  Practioally 
Ms  only  occupation  up  to  that  time  had  been  as  a  conductor  on  a 
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twe  man  car.  The  truck  was  in  the  middle  of  the  street,  and  as  it 

entered  the  intersect ion  proceeded  arouna  the  curb,  making  a  sharp 
turn  to  the  left,  and  ran  into  his  car. 

On  cross-examination  the  witness  stated  that  from  the  first 
time  he  saw  the  truck  until  the  collision  the  truck  traveled  about 
30  or  35  feet  and  the  street  car  traveled  abftut  12  or  15  feet. 

This  is  the  sum  and  substance  of  the  evidence.  Plaintiff 
was  a  pay  pa: •  stager  ©n  the  Surface  Lines,  3he  was  entitled  to  the 
highest  degree  ef  care  consistent  with  the  practical  operation  of 
the  railway  and  the  mode  of  conveyance  adopted,  Kaldunski  v. 
Chlca^vo  City  Ry.  Co,,  250  111*  App,  475,  478;  Thomas  on   v.  Chicago 
Motor  Coach  Co,.  292  111.  App,  104,  113, 

The  rule  applied  In  this  state  in  passing  on  a  motion  for 
an  instructed  v  diet  for  defendant  at  the  close  of  the  plaintiff's 
evidence  is  too  veil  known  to  need  citation  of  authorities.  It  is 
stated  by  the  Supreme  Court  in  Kelly  ▼,  Chicago  City  Ryf  Go,, 
111,  640,  642,  The  court  said: 

"The  only  qu  stion  raised  and  preserved  for 
review  in  this  court  on  sueh  motion  is,  does 
the  evidence  en  the  part  of  the  plaintiff,  if 
taJcen  as  true  and  most  favorably  considered  for 
him,  with  all  Just  inferences  to  be  drawn  there- 
from, make  out  a  prima  facie  case  on  the  part  of 
the  plaintiff?  The  question  of  the  weight  of  the 
evidence  or  the  credibility  of  the  witnesses  can- 
not be  considered*  If  there  was  any  evidence  in 
the  reeerd  from  which,  standing  alone,  the  jury 
might,  without  acting  unreasonably  in  the  eyes 
of  the  law,  have  found  the  material  averments 
of  the  declaration  to  have  been  sustained,  the 
motion  was  properly  denied  and  the  instruction 
refused,  McGregor  v»  Held,  ^iurdock  &  Co.  178 
111.  464;  Llbby^  McNeill  &  Llbby  v.  Cook,  222 
id,  206;  Devine  v,  Delano,  272  id,  188, * 

Applying  this  rule,  we  hold  taat  the  evidence  in  this 
case  required  the  submie  ion  of  the  cause  of  plaintiff  to  the 
Jury.  The  plaintiff  was  in  no  vay  negligent  or     -onsible  for 
the  manner  in  which  the  street  car  was  controlled.  This  con- 
ductor was  Inexperienced  in  controlling  and  operating  this  par- 
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ticular  kind  of  car.  He  was  siting  at  the  f  ont  and  saw  the 
truck  a  rroaching.  He  says  he  t,  led  to  slow  up  the  car. 
plaintiff's  evidence  on  that  noint  contradicts  him.  He  wae  plain- 
tiff's witness  and  while  she  could  not  inrpeaoh  him  generally 
as  a  witness  she  had  a  right  to  deny  his  testimony  as  to  the 
slowing  up  of  the  car  or  any  other  fact  with  reference  to  the  way 
in  which  it  was  managed.  Chance  v.  Kinsella,  310  111*  515,  523. 
One  or  tha  *ther  or  both  of  the  defendants  was  guilty  Turner  v. 
Cummings,  319  111.  App,  535,  Defendant  Surface  Lines  had  a  ri 
to  make  its  motion  and  stand  on  it  if  it  s«  desired,  hut  where 
there  is  any  dou  t  under  the  evidence  the  trial  judge  may  well 
(following  the  practice  provided  for  in  Smith-Hurd's  Anno.  B4.j 
Chap,  110,  par  192,  §58,  p.  682,  and  the  Supreme  Court  Rule 
259,22,  p.  547)  deny  the  motion  as  to  both    ties  and  require 
the  case  to  go  to  the  jury.  <  See  Fopudpwski  v.  Berg_an,  304  ill, 
App.  422.)  N  hold  this  should  have  been  done  under  the  circum- 
stances here,  and  that  it  was  error  to  direct  a  v-  diet.  The 
Judgment  will  therefore  be  reversed  and  the  cause  remanded  for 
another  trial, 

REVERSED  AND  R' SANDED. 

O'Connor  and  Niemsyer,   J<Jm»   concur. 
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CLAIRE  ELIZABETH  MAiTIN, 

Appellee, 

v* 

ROB'IHT  &»  MARTIN, 

Appellant, 


APPEAL  FROM 

B'.A  SRIOH  COURI* 
COOK  COU    . 


MR,  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  0     »  OF  THE  COURT. 
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32 


In  a  suit  by  tors,    tin  against  her  husband  for 
separate  maintenance,  begun  April  18,  1944,  and  on  an  amended 
and  supplemental  complaint,  filed  November  13,  1944,  in  the 
alternative  for  separate  maintenance  or  divorce*  and  on  a 
counterclaim  by  him,  filed  May  £3,  1944,  for  divorce,  after 
the  causes  had  been  put  at  issue  and  heard  before  the  chancellor 
by  testimony  taken,  the  court  on  December  28,  1944,  entered 
this  order: 

iff     USE  coming  on  to  be  heard  on  the  contested 
trial  calendar;  the  Court  beine;  fully  advised  in 
the  premises,  having  heard  the  arguments  of  counsel, 
the  Plaintiff j  Claire  Sllizabeth  Martin,  being 
represented  by  Norman  Becker,  her  attorney  of  record, 
the  defendant,  Robert  Martin,  being  represented 
by  Irving  Eiseman,  his  attorney  of  record;  the  8ourt 
having  heard  the  testimony  of  the  parties  hereto  and 
the  witnesses  and  having  Jurisdiction  of  the  parties 
and  the  subject  matter  hereof; 

"IT  IS  THEREFORE  ORDERED,  ADJUDGES  A1JB  DE0BS 
that  defendant,  Robert  Martin,  pay  unto  the 
plaintiff,  Claire  Elizabeth  feartin,  the  sum  of 
^500.00  as  a  reasonable  fee  for  services  rendered 
on  her  behalf,  said  $600.00  to   i  paid  within 
thirty  and  sixty  days  from  the  date  hereof, 

On  the  same  day  the  record  shows  the  following  orcer 


was  entered: 


"IT  13   HEREFOf         ,  -  'J  D-G 

that  defendant,  Robert  Martin,  pay  unto  the 
plaintiff,  Claire  Elizabeth  Martin,  arrearage 
due  and  owing  her  as  and  for  temporary  alimony 
instant  er, ,! 
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On  the  following  day  (December  29,  1944)  the  record 
shows  the  following  order: 

"THIS  CAUSE  comi!$  on  to  be  heard  on  the  contested 
trial  calendar;  the  Court  being  fully  advised  in 
the  premises,  having  heard  the  testimony  of  the 
parties  hereto  and  the  witnesses  and  having  juris- 
diction of  the  parties  and  the  subject  matter 
hereof,  and  having  heard  the  arguments  of  counsel 
for  the  parties  hereto; 

•IT  18  THEREFORE  ORDERED,*  ADJUDGED  A  that 

plaintiff's  Complaint  for  Separate  Maintenance  and 
Amended  and  Supplemental  Complaint  for  Divorce  and 
Amended  and  Supplemental  Complaint  for  Divorce  or 
Separate  Maintenance  and  defendant's  Cross-Complaint 
for  Divorce  be  and  the  same  are  hereby  dismissed 
for  want  of  equity," 

February  16,,  1945,  defendant,  Robert  £*  Martin,  prayed 
an  appeal  from  the  reversal  of  both  orders,  ith  directions 
that  the  prayer  of  his  counterclaim  for  divorce  should  be 
granted* 

II* 

It  is  contended  this  order  of  December  28th  should  be 
reversed  for  the  reason  that  no  motion  or  petition  for  attorney's 
fees  was  filed  after  the  filing  of  the  amended  and  supplemental 
complaint  for  divorce  or  for  separate  maintenance,  and  the 
matter  was  not  passed  upon  or  reserved  until  the  final  hearing, 
As  a  matter  of  fact*  each  of  plaintiff's  complaints  asked  for 
temporary  and  permanent  alimony  as  well  as  attorney's  fees* 
A  petition  filed  by  her  August  16,  1944,  asking  alimony  and 
attorney's  fees  was  penting  and  undisposed  of  wfcea  the  order 
was  entered.  The  order  recites  evidence  as  taken*  Under 
Chapter  110  of  the  Civil  Practice  Act,  §64,  par,  3,  it  became 
the  duty  of  the  party  appealing  to  preserve  this  evidence* 
Apparently  it  has  not  been  preserved*  Elch  v*  Eloh.  277  111* 
Appft  329,  The  question  for  this  oourt  on  this  point  is  whether 
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x.  -a   4+a  rJi«f.T=etion.  We  hold  it  did  not, 
the  trial  court  abused  its  discretion, 

„  *    no   ni  Add.  107,  The  pleadings  here  are 
Porter  v.  Porter.  62  111.  App.  J.  ■  • 

4->M«firtn   It  is  ouite  true  the  order 
sufficient  to  show  Jurisdiction*  d  is  quA 

„+  ™»«ite  that  it  is  made  for  and  on  account 
itself  does  not  reoite  xnais  **  *»  "»■ 

of  attorneys  fee.,  but  W  *°"oe  °f  s  peal  re0"eB  ****  " 

lB  on  that  account,  ana  defendant  oannot  here  contend  otherwise. 


III. 


UT.   and  Mrs.  tortln  have  hoen  litigating  their  marital 
affaire  elnoe  April  18,  19*.  *en  *e  filed  her  complaint 
for  separate  ^rt«w,  "barging  e:rtreme  "*  reP°ated  """" 
and  misconduct  with  -Jane  Doe".  He  answered,  denying  Ik. 
charges,  and  filed  a  counterclaim  for  divorce,  charging  extreme 
ana  repeated  cruelty,  calling  of  had  na.es,  Jealousy  without 
oause,  malicious  attests  of  hie  ,ife  to  ruin  his  business, 
including  destruction  of  the  equipment  of  his  office,  and  the 
excessive  use  of  narcotics.  He  averred,  as  was  necessary,  that 
he  had  heen  a  Kind  and  a  ectionate  husband.  He  charged  extreme 
and  repeated  cruelty,  naming  the  specific  dates.  — 

The  ecle  1«*>  here  is  whether  Dr.  Martin  shouia  be 
^ea  a  divorce,  ml.  the  record  on  that  Wlnt  is  voluminous, 
the  l.en.  ie  clear  and  simple.  He  Is  appealing,  not  she.  «. 
t.  part  of  the  evloenc.  there  t.  little  or  no  conflict;  as. 
to  other  parte  it  is  very  conflicting. 

IV. 

»  »  undisputed  evidence  show,  that  Dr.  Martin,  when 
ahout  SO  years  of  age,  went  to  Europe  for  post  graduate  study. 
Ther.  he  met  Mrs,  Martin,  a  ^rman  actress  m  Berlin,  who  had 
.sen  married,  home  a  daughter  to  her  husband  and  had  been 

«.-  ™.  9  vears  older  than  he.  They  were  attracted 
divorced.  She  wae  9  years  o»» 

*  each  other.  r«m  Berlin  he  went  to  Vienna  for  further  study. 
^  M„t  with  him.  Sh.  .«  pregnant.  They  returned  to  Berlin. 
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where,  on  September  21,  1939,  they  were  married. 

He  returned  to  the  United  States  in  November,  1939.   She 
followed,  arriving  here  June  10,  1940.  He  attempted  to  have 
the  daughter  come  also,  but  the  outbreak  of  war  with  Germany 
prevented.  His  office  and  their  home  are  at  161?  West  93rd 

Street • 

Dr.  Martin  at  first  seemed  to  be  very  kind  and  attentive 
to  his  wife.  He  bought  her  dresses,  furs  and  jewelry.  He  hired 
a  tutor  that  she  might  learn  our  language  more  speedily.  Shortly 
after  conr.ng  here  kir,   and  Mrs.  Martin  met  Mr, and  Mrs*  Karmin. 
Mrs.  Karmin  had  a  lawy  r  brother  in  Germany,  named  Koenigsberger, 
who  had  represented  Mrs.  Martin  there  in  procuring  her  divorce 
from  her  first  husband.  Mrs.  Karmin  says  there  was  a  little 
trouble  between  the  family  ©f  Dr.  Martin,  who  then  occupied 
the  home  property,  and  the  new  wife.  However,  the  family  moved 
out  and  seemed  to  have  joined  in  placing  the  home  and  the  office 
in  the  names  of  plaintiff  and  defendant  in  joint  tenancy. 

In  the  autumn  of  1942  at  the  Palm  Grove  Inn  in  Chicago, 
Dr.  Martin  met  a  young  lady  about  19  years  of  age,  concerning 
whom  there  is  much  conflicting  testimony  in  this  case.  She  was 
serving  as  a  waitress  when  he  met  her  but  seems  to  have  had 
ambitions  for  nursing  or  the  medical  profession.  A  few  days 
after  they  met  she  was  at  work  in  his  office,  and  within  a 
short  time  she  was  established  as  a  part  of  his  h<3»me.  She  con- 
tinued to  work  for  him  until  November,  1944,  and  up  to  two  weeks 
before  the  time  he  testified  in  this  suit.  She  -as  available 
but  was  not  called  as  a  witness  by  either  party. 

In  the  beginning  thw  women  got  along  together  pretty 
well.  With  Dr.  Martin,  they  took  automobile  trips  to  isconsin, 
ate  meals  together  in  public  eating  houses,  enjoyed  Grand  Opera, 
etc.  However,  witnesses  testified  they  noticed  the  younger 
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woman  would  alt  in  the  front  seat  with  the  doctor  and  the 
wife  in  the  rear  seat*  Other  witnesses  say  they  saw  nothing 
indicating  anything  improper  between  them.  The  doctor  testifies; 
that  he  went  out  with  her  on  "professional  business  or  in 
company  with  Mrs.  Martin"*  Explaining  the  fact  that  he  went 
to  the  room  where  she  lived  after  she  left  their  home,  he  says: 
•In  her  room  she  was  typing  diets  and  statements.  I  had  no  other 
help  and  she  was  well  acquainted  with  my  work,  and  she  typed 
them  in  her  apartment,  I  was  paying  her  l40,U0  a  month.  She 
was  going  to  school  in  the  daytime,,   She  paid  h~r  tuition  herself." 
The  testimony  of  the  plaintiff  wife  is  to  the  contrary.  She 
says:   "I  was  not  hie  wife  any  more."  She  says  she  saw  them  in 
bed  together,  and  she  says  Dr.  Martin  replied  to  her  protests, 
"I  am  tired  of  you,  you  are  too  old  for  me,  I  like  only  young 
women."  She  also  says  (and  he  do  s  not  deny):   "I  moved  in 
anothrr  r>om  in  the  house  upstairs  in  the  attic,,  and  had  no 
Intimacies  with  him  any  more."  He  does  not  specifically  deny 
this  testimony  nor  does  his  slater,  Mrs*  -lesen,  who  was  living 
with  them  much  of  the  time,  doing,  she  says,  the  work  that  the 
wife  either  could  not  or  would  not  do. 

Mrs*  Martin's  evidence  is  not  all  consistent  with  thi~ 
high  attitude,  as  where,  at  one  time,  she  says  that  on  an  auto- 
mobile trip  to  Wisconsin  the  three  of  them  occupied  the  same  bed. 
Her  testimony  as  to  their  occupancy  Is  corroborated  by  that  of 
the  manager  of  the  hotel.  Mrs*  Martin  explains  her  attitude 
on  the  ground  that  as  yet  she  was  not  acquaijitid  with  the  laws 
and  customs  of  this  country. 

All  the  testimony  is  to  the  effect  that  the  situation 
came  to  a  place  where  there  was  quarreling  all  the  time.  The 
nearest  neighbor,  Mrs.  Leonard,  wha  lived  next  door,  testifies 
that  in  the  summer  and  fall  of  1943  i-here  was  so  much  of  argument 
that  she  had  to  move  from  one  side  of  her  house  to  the  other. 
The  testimony  also  shows  that  the  employee  and  the  wife  about 
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that  time  came  to  blows,  and  that  the  younger  heat  up  the  older 
sroman  without  protest  on  the  part  of  her  husband.  In  fact,  on 
April  27,  1944,  the  wife  was  put  out  of  the  house  and  the  hus- 
band had  the  looks  changed  on  the  doors  In  order  to  prevent  her 
return.  She  was  put  out,  the  record  Indicates,  -ithout  financial 
resources  and  lived  more  than  a  day  In  a  bus  station.  Her 
Teutonic  fighting  spirit  then  got  the  better  of  her  judgment 
and  spurred  on  by  unwise  advice  she  bought  an  axe,  broke  into  the 
home  and  office  and  destroyed  much  of  the  doctor's  medical  equip- 
ment. In  faet,  he  claims  she  destroyed  about  |2300.00  worth 
of  property,   here  was  a  fight  in  whioh  the  husband,  his  sister 
and  wife  all  were  somewhat  injured*  The  doctor  caused  her  to  e 
arrested,  and  upon  trial  in  the  Municipal  Court  she  was  found 
guilty  of  malicious  mischief* 

The  whole  of  the  evidence  indicates  that  the  serious 
trouble  between  Dr.  Martin  and  hie  wife  case  on  shortly  after  the 
arrival  of  the  younger  woman.  On  cross-examination,  however,  he 
states:   "I  was  not  happy  with  my  wife  from  the  time  she  arrived* 
The  trouble  was  manyfold.  Just  before  I  left  Berlin  she  told 
me  that  if  she  did  not  like  it  in  this  country,  she  would  gladly 
step  aside  and  would  not  hinder  me  in  my  career,  and  she  begged 
me  to  give  her  naught er  a  chance,  who  was  half  Jewish  and  who  was 
being  persecuted  by  the  Nazis,  and  I  said,  for  the  sake  Of  this 
girl,  we  would  get  married  and  we  would  glwe  this  girl  a  chance 
to  start  a  nev-   life  In  the  United  States,  and  she  gave  me ,' h« :r 
promise  that  she  would  never  step  in  my  way  and  would  always  be 
grateful  for  her  chance  to  come  to  the  United  States*  Thai  was 
one  of  the  reasons  I  married  her." 

VI* 

The  counterclaim  of  the  defendant  charges  extreme  and 
repeated  cruelty  In  that  on  August  12,  1943,  Mrs*  Martin  threw 
a  heavy  bottle  with  great  violence,  striking  hie  face  and  causing 
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loss  of  blood;  thatfc  on  April  29,  1944,  she  struck  him  v?ith  a 
hatchet,  striking  and  cutting  his  wrist*  He  testifies  to  these 
incidents  and  to  another  in  which  he  says  she  struck  him  with  a 
frying  pan  because  he  asked  her  to  prepare  a  late  meal  for  one 

©f  his  friends. 

We  have  given  considerable  time  t©  the  unpleasant  task 
of  reviewing  the  evidence  bearing  on  the  charges  of  these  two 
against  each  other*  Dr*  Martin  contends  he  is  entitled  to  a 
/  divorce  and  that  the  court  erred  in  dismissing  his  counter- 
claim praying  for  it*  Divorce  is  allowed  only  for  Inn© cent 
parties*  Persons  who  are  in  pari  delicto  may  not  be  granted  a 
divorce*  Pubergtein  v.  Pubergtein*  171  111*  13:  at  145;  Levi  v. 
Levy,  388  111*  179,  at  185.  It  is  of  course  easy  to  distinguish 
any  one  of  this  elase  of  cases  from  another  as  defendant  attempts 
to  do*  In  the  trial  court,  in  so  far  as  the  right  of  Dr,  Martin 
to  a  divorce  was  eonoerned,  the  question  for  the  trial  Judge 
was  whether  he  had  established  his  charges  by  a  preponderance 
of  the  evidence  and  -ether  he  aras  free  from  fault*  If  he  was 
not  free  from  fault,  then,  although  she  was  guilty  of  the  charges 
stated  in  his  complaint,  he  was  not  entitled  to  the  remedy  of  a 
dlvorc  .  That  question  primarily  was  for  the  chancellor,  who 
saw  and  heard  the  witnesses  an©%  therefore,  had  a  great  advan- 
tage not  possessed  by  an  appellate  oourt  in  deciding  the 
He  denied  relief  t©  either,  The  clear  inference  is  that  both 
were  guilty,  inohls  opinion* 

In  Dings  v.  Dings,  123  111*  App*  318  at  page  322,  this 

court  said: 

HIt  is  a  well  established  rule  that  the  ehancellor 
who  saw  and  heard  the  witnesses  is  better  qualified 
than  is  an  appellate  tribunal  to  Judge  the  weight 
to  be  given  to  their  testimony;  aid  wh  re  the  evi- 
dence of  the  witnesses  is  conflicting  tne  decree 
will  not  be  disturbed  by  this  court  on  a  question 
of  fact,  unless  it  appears  to  us  that  the  findings 
of  fact  are  clearly  and  palpably  wrong." 


id  van- 
issue, 


I 


.V 
«  I  { 

a  p.tac 

i 

gnXtf*»d 

c 

I  "'■■■" 

■ 

i  < 

<  ?a 

'  4   MI 


: 


«• 


i 


8. 

In  Eller  v.  filer,  198  111,  App.  411,  we  said: 

»Charg®fc  in  bill  and  cross-bill  toeing  of  same 
nature  and  character,  and  the  evidence  irreconcil- 
ably conflicting  at  most  essential  points,  thus 
requiring  close  consideration  of  the  witnesses' 
credibility,  the  Appellate  Court  will  not  disturb 
the  decree  or  analyze  the  evidence* B 

Both  orders  will  be  affirmed, 

AFFIRMED 
0* Connor  and  Niemeyer^  JJ„,  concur t 
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WILLIAM  SIMON,  ) 

Appellee ,     ) 

v.  )  APPEAL  FROM 

)        -;IPAL  COURT 
WILLIAM  NITZB  ;RG,  )         OF  CHICAGO, 

Appellant*     )  \    \S 

I  \ 

MR.     IDIMG  JUSTICE  MATCH:      LI  OPINION        GGU  ,. 

Nitfcberg  on  March  £,  1945,  gave  notice  of  appeal  from  a 
judgment  entered  December  19,  1944,  on  the  finding  of  the  court. 
The  suit  was  begun  in  the  Municipal  Court  May  19.,  1944.  The 
statement  of  claim  in  three  paragraphs  asserted  that'  defendant., 
operating  as  fee  Biltrite  Upholstering  Company,  i  sued  his  check 
Mo.  15,  dated  September  13,  1943,  on  the  Milwaukee  Avenue 
National  Ban-:  of  CM  cage,  payable  to  the  order  of  plaintiff 
Simon  for  ^426. 36,  In  payment  for  money  advanced;  that  the 
check  was  presented  for  payment  and  was  returned  by  the  bank 
endorsed,   "Not  sufficient  funds";  that  plaintiff  requested 
defendant  to  pay  the  amount  due  on  the  check,  which  he  refused 
to  do.  The  statement  also  says  that  defendant,  when  he  issued 
the  check,  knew  well  he  did  not  have  ;§426,56  on  deposit  at  the 
bank,  and  that  he  would  not  have  the  amount  there  in  time  to 
honor  the  check  when  presented  for  payment  at  the  bank  on  . hich 
it  was  drawn;  that  defendant  Issued  the  check  with  the  intention 
of  defrauding  plalntifr;  that  plaintiff  asked  the  judgment 
include  a  malice  count,  also  interest  at  &%   from  entember  15, 
1943,  The  statement  of  claim  was  verified  by  plaintiff.   It  was 
in  contract  and  of  the  4th  class. 

Summons  iss  ed  under  the  seal  of  the  court  on  May  19,  1944, 
and  the  summons  and  statement  of  claim  bear  a  stamp  by  the  clerk 
of  the  court,  stating  in  large  letters,   "Malice,  gist  of  the 
action,  failure  to  appear,  and  defend,  may  result  in  imprisonment". 
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This  was  in  conformity  with  Hule  6  (2)  *f  the  Municipal  Court, 
which  provides: 

"Where  malice  is  the  gist  of  the  action,  and  a 
hody  execution  is  sought,  plaintiff  must  allege 
the  same  in  the  statement  of  claim  and  cause 
the  statement  of  claim  and  summons  to  be 
stamped  accordingly  by  the  clerk  of  tne  court* 

Defendant  appeared  and  demanded  trial  by  Jury  of  six, 
which  he  afterwards  waived*  Defendant  at  no  rime  objected  to 
the  sufficiency  of  the  statement  of  claim  by  motion  to  strike  or 
otherwise.  He  f  .led  an  affidavit  of  defense  and  oounterc  aim 
which  were  stricken  on  motion  of  plaintiff,  and  afterwards  a 
second  amended  affidavit  of  defense,  on  wisteb  the  cause  was 

tried* 

The  testimony  of,  witnesses  was  heard  and  the  argument  of 
counsel.  The  court  found  the  issues  against  the  defendant  also 
"Further  finds  Malice  the  gist  of  the  action",  assessed 
damages  and  entered  a  judgment  upon  the  finding  In  the  sum  ef 

#426,36, 

Defendant  filed  a  motion  for  a  new  trial.  He  did  not  at 
any  time  move  to  strike  the  statement  of  claim,  and  he  did  not, 
until  his  motion  for  a  new  trial,  attempt  to  rala«  the  question 
of  former  adjudication,  either  by  pleading  or  evidence.  He  has 
not  preserved  the  evidence  by  a  report  of  the  trial  proceedings 
made  a  part  of  the  record.  On  the  motiom  for  a  new  trial,  for 
the  first  time  he  moved  to  quash  the  finding  of  malice  and  order 
that  body  execution  issue.  He  presented  a  verified  petition  in 
support  of  these  motions  but  neither  asked  nor  obtained  an  order 
en  plaintiff  to  answer  the  same*  The  motion  to  quash  the  finding 
and  order  was  overruled  and  the  Judgment  ordered  to  stand.  On 
appeal  the  defendant  now  contends  that  the  Judgment  should  be 
reversed  because  it  does  not  conform  to  the  headings.  He  cites 
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Mftger  v.  Hutching.  7  111.  H*   *   <*"•  266>  ^  271;  ^ 
Taraodd  v.  Smith,  281  111.  App,  232.  He  argues  that  courts 
are  limited  in  the  scope  and  character  of  their  judgments  and 
decrees  by  the  .leadings,  and  if  they  transcend  their  powers 
the  judgment  or  decree  is  void  and  may  he  collaterally  attacked 
at  a  y  time,  citing  Leyine  T.  ^UenJ^^Jvo^ot^Go^,   252 
111.  App.  140,  None  of  the  oases  are  in  point. 

Rule  3?  of  the  Municipal  Court  provides: 

■(1)  If  any  pleading  Is  insufficient  in  substance 
or  form  the  co  rt  may  order  a  fuller  or  more 
Articular  statement;  and  if  the  pleadings  do  not 
SSfiSoSlJ  Serine  the  Issues  the  court  may  oraer 
other  .leadings  prepared. 

M2)  No  pleading  shall  be  deemed  bad  in  eubstanee 
which  shall  contain  such  information  as  shall 
reasonaMy  inform  the  opposite  party  of  Jno 
nature  of  the  claim  or  defense  whion  he  is  called 
upon  to  meet, 

■(3)  All  defects  in  Pi^W'^J^ri^ourT*  °* 
substance,  not  objected  to  in  J**  *£aV°™£. 
prior  to  trial,  shall  be  deemed  to  be  waived. 
(Municipal  Court  Manual,  p.  24.} 

These  rules  of  the  Municipal  Court  of  Chicago  permit 
pleadings  in  actions  such  as  this  to  sound  both  in  contract  and 
in  tort.  The  actions  may  be  set  up  separately  or  may  be  joined. 
in  the  early  history  of  the  court  It  was  decided  the  proof  in  a 
4th  class  case  would  determine  «*e  character  of  the  judgment. 
Edberton  v.  nhin^o.  Rock  Island, *Pftfilflfl>  240  in-  511*  The 
Supreme  Court  there  held  the  form  or  kind  of  action  in  this  kind 
of  case  is  determined  by  the  proof.  The  rule  adopted  has  been 
consistently  followed.  ^r^MS^LM^   *.  Ml°Mg*n  c"tr* 
R.  R»  Co.  ™«  ««»  Yorfc  Central^^R^Go.,  286  111.  App.  163; 
Buohsbaum  v.  Halo^.  265  111.  App.  226;  Walsh  v.  Fallis,  266  111. 
App,  341.  No*  can  the  jurisdiction  of  the  court  to  challenged 
successfully  on  this  ground.  The  Supreme  Court  so  held  in 
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Baker  v.  Brown,  372  111.  336,  reversing  the  Judgment  of  the 
Appellate  Court  in  the  same  case  In  298  111,  App,  173,  which 
defendant  cites  and  relies  on.  It  Is  true,  as  defendant  contends 
(citing  Ingalls  v.  Raklios,  373  111.  404),  that  a  finding  that 
malice  Is  the  gist  of  an  action  must  be  included  in  the  judgment 
where  a  body  execution  is  to  issue.   In  our  opinion  the  judgment 
in  this  ease  conforms  to  that  requirement. 

Defendant  argues  he  jras  trfied  in  the  Criminal  Court  under 
an  inaictaent  based  on  this  same  transaction  and  acquitted.  He 
says  the  judgment  there  was  res  ad.ludicata  of  the  issue  here. 
The  contention  cannot  prevail  for  two  reasons*  First,  it  was  not 
raised  upon  the  trial  by  pleading  or  offer  of  proof  but  for  the 
first  time  on  motion  for  a  new  trial.  He  cites  Murglc  v.  Fort 
Dearborn  Casualty  Unde .writers i  245  111.  App,  361,  That  case* 
however,  holds  this  defense  to  be  good  only  "if  properly  presented 
and  relied  upon".  It  >.?as  not  so  presented.  People  v.  Kissane, 
261  111,  App.  621,  affirmed  in  347  111,  385;  Ropackl  v.  Ropaoki, 
354  111,  502,  506,  However  the  defense  would  not  have  been  good 
if  presented.  The  parties  in  the  Criminal  Court  and  those  here 
are  not  identical,  nor  are  the  issues.  A  similar  question  received 
full  consideration  by  the  Supreme  Court  in  People  v,  Small ,  319 
111.  437  at  pp. 446-7,  where  the  Supreme  Court  said: 

"There  is  no  doubt  about  the  general  proposition 
that  a.  matter,  whether  consisting  of  one  or  many 
wuestions,  which  has  been  solemnly  adjudicated 
by  a  court  of  competent  jurisdiction  is  d- emed 
finally  and  conclusively  settled  in  any  subsequent 
litlgatiun  between  the  parties,  whe  e  the  same 
question  or  questions  arise;   (Chicago  Title  and 
Trust  Co.  v.  National  Storage  Col  260  111*  485; 

arkley  v.  People.  171  id,  260;  Hanna  v.  Read. 
102  id,  596; )  but  as  a  general  rule  this  principle 
is  not  applicable  where  it  is  sought  to  use  a 
judgment  in  a  criminal  prosecution  to  bar  a  sub- 
sequent civil  suit  arising  from  the  same  trans- 
action. (Stone  v.  United  Statesi  167  U,  S,  178, 
17  Sup.  Ct.  778;   State  v,  Bradneck.  69  Conn.  212, 
37  Atl.  492;  _Mlcks  v.  jaassn,  145  Mich,  212,  11 
L,  FU  A,—  n.e. — 653;  State  v.  Lejvis,  164  Wis.  363, 
159  N,  7,  748;  State  v.  Roach,  83  Kan.  606,  31 
L.  R»  A,— n.s, — 670.)  As  a  foundation  for  the 
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rule   that  a  record  of  a  f ^^1^ Sen 

case  i;  i"}^;1^;^;  a  liLlmilarity  In 
pointed  out  tnat  tnere  is  «    .     parties  to 

SSJlTX.  -  S  »K  evidence  U.* 
^uen?  civil  suit.   (Osiae!  v.  JliSlft,^  m.4>)„ 
£09;   State  v«  Cgrron*  Jo  «•  n„  ^o-*» 

The  opinion  goes  en  te  say  that  in  harmony  with  th.ee 
general  principle,  .f  law  section  Bl  of  division  .  or  the 
original  Code  Prides  in  substance  that  nothing  in  the  act 
contained  shaxl  he  s.  construe*  a.  to  prefent  the  party  injure* 
, ™»  havln,  and  maintaining  a  civil  action  for  all  damages 
and  less.,  that  he  may  have  sustained  in  consequence  of  the 
^lesion  .f  any  criminal  offense,  and  that  no  court  shall 
all.,  er  entertain  the  plea  that  the  private  injury  Is  mergsd 
in  the  crime  or  in  any  manner  affected  hy  it. 
The  Judgment  .ill  be  affirmed. 

AFFIRMED. 

O'Connor  ana  Memeyer,  JJ., concur. 
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A  pellant, 
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GREAT  LAKES  TANK  TRUCK  LINE,  INC.,     ) 
a  corporation,  and  JE /EL  TEA  COMPANY,  > 


) 

)  APPEAL  FROM 


CIRCUIT  COURT, 
COOK  COUNTY. 


a  corporation, 


Appellees, 


MR.  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  1*  an  appeal  by  plaintiff  fro®  a  judgment  entered 
on  the  verdict  of  a  Jury  In  favor  of  defendants,  in  an  action 
to  recover  for  personal  injuries,  caused,  as  alleged,  by  the 
negligence  and  wanton  and  wilful  conduct  of  defendants  and, 
also  as  alleged,  their  violation  of  certain  statutes.  111.  Rev, 
Stat.,  Chap.  95  1/2, Cf §146,  211  (b),  and  172.   Defendants 
answered,  denying  the  charges.  The  cause  was  tried  by  jury 
with  the  result  stated,  a  motion  for  a  new  trial  having  been 
denied,  this  appeal  folio  red. 

Plaintiff  contends  for  reversal  that  the  verdict  was 
against  the  manifest  weight  of  the  evidence;  that  improper 
evidence  was  admitted;  that  erroneous  instructions  were  given 
at  the  request  of  defendants,  and  the  defendants'  attorney 
was  guilty  of  misconduct* 

The  occurrence  took  place  on  March  5,  1942,,  at  3425 
S»  Kedzie  Avenue  In  the  City  of  Chicago*  S.  Kedzie  Avenue  is 
a  public  street  running  north  and  south  and,  at  this  point, 
through  an  Industrial  district,  Two  surface  lines  run  parallel 
to  each  other  on  the  street*  The  southbound  cars  run  over 
the  west  tracks,  and  northbound  cars  run  over  th*  east  tracks. 
Manufacturing  plants  arenoperated  on  land  adjoining  both  sides 

of  the  street. 

Plaintiff  lived  at  825  South  Kedzie  Avenue,  was  29  y  ars 
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of  age  and  employed  by  the  Rheem  Manufacturing  Company,  located 
on  the  east  side  of  this  avenue.  He  earned  !?45*00  per  week* 
He  says  on  the  morning  of  March  5th  he  took  the  southbound 
street  car  and  arrived  at  its  usual  stopping  place  in  front 
of  the  plant  at  which  he  worked,  He  got  off  the  rear  platform 
of  the  street  car.  He  says  10  or  16  people  got  off  with  him. 
They  and  he  went  around  the  rear  of  the  car  and  walked  toward 
the  east*  He  says  he  looked  south  and  north;  that  he  saw  a 
large  number  of  people  crossing  in  front  of  the  south  end  of 
the  street  car.  He  says  the  people  were  a  solid  mass  on  their 
way  to  the  plant*  He  saw  nothing  else  until  the  people  in  front 
of  him  scattered  and  Jumped,  He  also  Jumped  and  saw  the  truck 
coming  but  couldn't  get  away  from  it  fast  enough.  The  people 
in  front  of  him  Jumped*  Some  went  back,  some  went  on  through, 
some  fell  d;wn*  The  first  he  remembered  after  the  accident 
he  was  picked  up  by  a  coup  e  of  fellows  and  carried  on  a  stretcher 
t©  an  ambulance*  He  says,  "I  was  hit  by  the  truck  along  my 
whole  right  side,  leg,  hip  and  arm*"  He  was  thrown  several  feet, 
against  an  automobile  standing  about  ten  feet  north  of  the 
street  car.  He  did  not  remember  whether  he  was  conscious  or 
unconscious.  He  was  taken  to  the  first  aid  department  of  the 
Rheem  plant.  He  sufrered  great  pain.  He  had  a  fractured  knee, 
which  was  koptbin  a  splint  for  6  weeks,,  when  he  was  discharged 
from  the  hospital  as  improved*  H©  returned  to  the  hospital 
June  12,  1942.  His  knee  was  still  unstable,  and  he  was  operated 
on  June  18th.  The  operation  improved  but  did  not  cure  his  leg, 
and  the  medical  evidence  indicates  severe  and  permanent  injuries* 

Ther©  is  a  sharp  conflict  in  the  evidence  as  to  the 
precise  manner  in  which  this  injury  occurred*  Two  men,  Eugene 
Brooks  and  Frank  Wikoff,  were  in  a  southbound  automobile,  which 
had  stopped  a  few  feet  bhind  the  street  car,  Plaintiff  was 
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thrown  against  their  auto  at  the  time  he  was  hJ  t.  Brooks  and 
Wikoff  were  employees  of  the  Liquid  Carbonic  Company.,  They 
testify  that  with  the  help  of  a  mailman  they  put  plaintiff  into 
their  automobile,  then  a  girl  from  the  Hheem  plant  came  over 
and  told  them  where  he  worked,  and  they  took  him  into  the 
Rheem  plant  to  the  first  aid  office,  They  drove  away  without 
leaving  their  names  with  officers  orbanybody.  They  appeared 
as  witnesses  for  defendants  at  the  trial*  Their  testimony 
tended  to  show  that  plaintiff  got  off  the  car  alone,  ran  around 
the  rear  end  of  It  and  into  the  side  of  the  tractor  and  trailer 
coming  from  the  south. 

On  the  contrary,  John  Kosiek,  a  patrol  guard  at  the 
Rheem  plant,  and  Evelyn  Ligenaa,  a  young  lady  22  years  of 
age,  also  an  employee  of  the  Rheem  manufacturing  Company, 
gave  testimony  tending  to  corroborate  that  of  the  plaintiff 
as  to  the  actual  occurrence.  They  state  in  substance  that  a 
large  number  of  people  were  walking  with  the  plaintiff  toward 
the  factory,  and  that  also  a  mass  of  people  got  off  the  front 
end  of  the  oar,  and  that  the  tractor  trailer,  driven  by  defen- 
dants' servant,  drove  through  the  croard  at  a  spe*d  of  about 
25  miles  an  hour,  striking  plaintiff  and  injuring  him. 

Plaintiff's  first  contention  is  that  the  verdict  is 
manifestly  against  the  weight  of  the  evidence.  It  is  the  duty 
of  this  court  to  examine  the  evidence  and  weigh  it.  We  have 
done  so  but  we  do  not  think  it  necessary  to  decide  this  point 
because  of  other  errors.  If  the  evidence  for  plaintiff  did 
not  preponderate,  it  was  at  least  close  on  the  facts,  and  it 
was  important  the  instructions  should  be  accurate,  Plaintiff 
contends  the  instructions  ere  not  accurate.  The  driver  of 
defendants'  tractor  trailer  die  not  testify.  It  appears  he 
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ms  eerving  in  the  Army  at  the  time  of  the  trial,  tot 
attempts,  if  any,  were  made  U   procure  Mb  evidence  does  not 
appear.  The  only  fact  at  issue  in  this  case  was  whether 
plaintiff  was  guilty  of  contributory  negligence. 

Plaintiff  argues  the  appeal  as  if  the  issue  of  wilfulness 
and  wantonness  had  been  submitted  to  the  Jury.  The  instructions 
for  both  parties  hardly  indicate  this  to  be  true.  Defendants' 
brief  says:   «rbe  plaintiff's  counsel  well  knows  that  the 
question  of  willful  and  wanton  misconduct  was  taken  up  at  great 
length  before  his  honor,  Judge  Trude,  in  chambers  and  that  the 
willful  and  wanton  feature  of  this  case  was  not  submitted  to 
the  jury".  He  does  not  point  out  any  place  in  the  record 
sustaining  this  contention.  This  court  is  bound  by  the  record 
a8  it  is.  If  plaint!  f  wished  to  withdraw  his  wilful  and  wanton 
charge  he  should  have  done  so  by  dismi* sing  as  to  that  allegation. 
If  the  court  desired  the  Question  of  wilful  and  wanton  conduct 
to  be  eliminated  he  should  have  instructed  the  jury  to  that  effect. 
Neither  of  these  things  was  done,  However,  we  think  plaintiff 
by  the  5th  instruction  given  at  his  request,  and  certainly  by 
the  14th  instruction  so  given,  in  effect  withdrew  the  charge 
of  wilfulness  and  wantonness  from  the  jury.  A  plaintiff  may 
try  his  case  upon  inconsistent  counts,  and  if  the  evidence 
is  sufficient  both  may  be  submitted  to  the  jury,  but  such  a 
situation  requires  great  care  in  the  requesting  and  giving  of 
instructions.  The  negligence  of  plaintiff  contributing  to  the 
injury  forwwhich  he  sues  would  be  a  defense  to  plaintiff's  allega- 
tion of  negligence  on  the  part  of  defendants.  It  would  not  be  a 
defense  to  the  averment  of  wilfulness  and  wantonness,  and  an 
instruction  as  to  the  plaintiff's  negligence  failing  to  exclude 
the  wilful  and  wanton  charge  would  amount  to  a  withdrawal  of  *M 
wilful  and  wanton  count  by  plaintiff.   Buck  v.  Alex,  350  111, 
167-   ni^erly  v.  Carmack,  258  111.  *»  593.  The  same  principle 
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ig  applicable  in  actions  to  which  the  Insolvent  Debtor's 

Act  is  applicable.  Stolke  v,  Sonasera,  243flll.  App.  281. 

7e  hold  1  lntiff ,  through  thebglving  by  the  court  of  plaintiff 

instruction  No.  14,  at  his  request,  withdrew  the  wilful  and 

wanton  charge  from  the  jury. 

The  court,  at  the  request  of  defendants,  gave  this 
instruction:   "If  you  find  from  the  evidence  that  the  plaintiff's 
injury  was  the  result  of  an  acci-ent,  caused  dth  ut  any  negli- 
gence on  the  part  of  the  defendants,  you  should  return  a  verdict 
of  not  guilty."  This  sort  of  an  instruction  under  circumstances 
such  as  are  here  shown  by  the  evidence  has  been  held  erroneous 
by  the  Supreme  Court  and  also  by  this  court,   Streeter  v. 
Humrichouse*  357  111.  234;  MlKsleglpni  Lime  &  Material  Go.  v. 
Smith,  282  111*  App.  361,  369;  Krawlta  v.  Levinstein,  320  111, 
App*  618,   In  the  case  first  cited  the  Supreme  Court  said: 

"Turning  to  the  instructions,  the  fifteenth 
instruction  told  the  jury  that  if  the  death  of 
the  decedent  was  caused  through  ■ accident  purely 
they  should  find  the  defendant  not  guilty*  There 
was  not  evidence  that  UoGtenn  was  injured  through 
accident,  alone,  not  coupled  with  negligence,  and 
it  was  error  to  give  this  instruction*" 

In  the  ttj««i««lpni  Lime  &  MaterlaL^ompany,  case  (above 
cited)  it  is  said: 

"We  cannot  escape  the  conclusion  that  this  verdict 
isaSainst  the  manifest  weight  of  the  evidence  and 
tna^t  Jas  probably  brought  about  W  f  *f  ;£f  *°» 
Into  it  of  the  theory  of  an  accident  by  tne  charge 
if  the  court*  It  is  easy  for  the  lay  mind  to  con- 
fuse negligent  acts  with  accidental  ones*  As  a 
ma!  e?  If  fact  many  lawyers  use  the  word'acci dent' 
when  they  mean  'injury'*  The  court  told  the  jury 
in  the  faae  of  what  seems  to  us  to  be  a  clear 
case  of  negligence  on  the  part  of  the  appellees 
Sat  notwithstanding  that,  if  ^y  believed  it 
came  about  by  an  accident  they  would  ^.^ranted 
in  finding  the  defendants  not  guilty,  This  part 
of  the  charge  should  no*  have  been  given  in  tnis 
case*  Streeter  v.  Humrichouse,  supra* 

We  think,  too,  there  is  some  merit  t®  the  contention  of 
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plaintiff  that  in  the  course  of  the  examination  of  the 
witness  71koff  misleading  evidenoe  wasciimproperly  allowed 
to  go  to  the  jury.  In  the  course  of  his  cross-examination 
the  witness  was  asked  the  question?   "How  did  you  see  the 
truck  on  the  opposite  side  fifteen  feet  away  when  yew  were 
watching  this  man  on  the  opposite  side?"  He  answered:  HI  seen 
the  truck  about  the  same  time  as  the  man  seen  it,"  Oounsel 
for  plaintiff  moved  to  strike  the  answer  because  it  was  a 
volunteered  statement  and  not  responsive.  This  was  overruled, 
we  think  erroneously*  The  trial  court,  however,  made  a  had 
situation  worse  by  saying!   "He  should  have  said,  'the  same  as 
the  man  appeared  to  see  it.'"  Plaintiff  complains  that  this 
statement  by  the  court  told  the  Jury  that  "they  could  consider 
what  appeared  to  the  witness,  with  the  court  putting  the  words 
in  the  witness'  mouth%  The  record  shows  that  the  witness, 
Wikoff ,  continued  these  irresponsive  answers  by  stating  a  nSanbcr 
©f  times;   "I  seen  the  truck  -he  same  time  he  did,"  Motions 
to  strike  were  denied.   It  should  have  been  stricken*  In  a  case 
not  close  on  the  facts  this  might  not  constitute  reversible 
error,  but  under  the  facts  here  we  think  it  must  be  held  it  is, 

P1aintiff  also  complains  of  statements  made  by  the 
attorney  for  the  defendants  in  his  closing  argument  to  the  Jury. 
The  abstract,  however,  does  not  show  that  he  made  any  objection 
at  the  time,  and  we  think  It  is  too  late  to  make  it  here, 

For  the  errors  already  indicated  the  judgment  will  be 

reversed  and  the  cause  remanded* 

REVERSED  AND  REMANDED, 

O'Connor  and  tfiemeyer,   JJ*,    concur. 
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,ONAL  FINANCE  COMPANY  OF  CHICAGO, 
a  corporation,       Appellant, 


v. 


.ARD  SILVER, 


Appellee. 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY* 


„,  PRESIBI«  .USTIOK  «««.  -W—  «  ««"  °F  *  COimT' 


B.1.  iB  an  appeal  hy  the  plaintiff  fro,  an  order  entered 

terch  5,    IS-,    *»*=•*»•  *  "■""'    ""  ""   '"nt  ^   eqUlty" 
„-  complaint  ,aS  filed  March  tf,  19«,  and  prayed  the  for,- 
olo.ure  of  a  o^ttel  »rtgage  on  —Id  pM.     -  eo.pla     t        | 
sas  in     he  ueual  for.  and  praye*  a  foreoloeure  and  eale  f  r  ^ 
^faction  of  the  m-tedneee  found  due.     rhe  cauee  .  - 

„  .  written  agree»nt  and  et!p  a-  tie.  of  facte.     —  <  ^ 

>,  »  ™u««  Is  authorized  hy  Section 
,f  the  Circuit  Court  to  hear  such  a  cause 

«.  ter  95  of  Hurd-e  Illinois  Revised  Btatutee,  19«..  P-^' 
34,  Chapter  95    Hu  „e  a8  ulXmt 

The  agreement  and  stipulation  as 

nit  is  hereby  Bti.ulated  and  agree ^^^^1? 

^JXriSo^i  &^vs  ?olloSing  is  a  state" 

SS  of  Agreed  Facts  herein, 

n.     On  June  17,  194E,  defend  ant,  M,  ard  Oliver,^ 

executed  his  P™"*"0*?  Xalntiff  herein  to  cover  a 
rmvable  to  the  order  of  P1^'"1  5:  o.OO.  Said 
SS  for  the  prlnolPjl  amount  of  ^        ehold 
loan  was  secured  hya_ ona*         defendant. 

goods *^f  VrUge\af  not  recorded  with  tne 
This  Chattel  .or-cgage  .»»*>     t    Defendant 
Soordor  of  Do«do  of  Owk  ;0^tj:  ^  3eptember  g2, 
defaulted  in  payment  Jf  nx.  n       ln  the  HMAie- 

1942,  au^gnient  *a*  J?^;*8^-**,  for  the  principal 
ipal'oourt  oyne^  of^if^  -.aid  principal 

gum  of  -316,4U,  ••«*£"     navment  was  made  hy  tne 
"*  accrued  int ere et;  »  paym^  ^    Carniehment 
defendant  on  trie  f00**  t  a  a«ainst  defendant's 
proceedings  were  inetitut e^|^^ndant  8Ubse- 
Lnloyer  on  the  Judgment,  ^t^fl   in  bankruptcy 
S&W  filed  a  voluntary  ^^?ue  plaintiff, 
f^k^^^^*  the  Meeting  of 
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Creditors,  but  did  not  file  objections  to   dis- 
Criir«  bankruptcy  of  the  defendant*     In  his 
charge  in  bankruptcy  "*f  ndant  claimed  as  exempt 
hanlo-uptcy  schedule^  defendant  ciov^d         ^ 

property,  the  P«»P^i„       Plaintiff  Aid  not  move 
Chattel  Mortgage  *^  recede?  inthe  bankruptcy 
f°r  ^iSf     Pendant *as  lubseouently  dis- 
P^5p? II  banSruSS  and  subsequently  thereto 
SSSl«  mST3.  Jo.ol.mt  to  foreclose  the 
Chattel  Mortgage  herein. 

The  defendant  ha.  not  appeared  in  this  court  in  support 

of  the  decree, 

as  already  stated,  the  Circuit  aourt  had  jurisdiction  hy 

virtue  of  the  statute,  and  the  chattel  K>rtgage,  although 
unrecorded,  was  valid  hetween  the  partis,  thereto.  Martin  v. 
mm,   112-  IU.  App.  199.  Umr   v.  SB*.  180  111.  App.  6E. 
^Tn  the  property  was  claimed  as  exe.pt  in  the  bankruptcy  pro- 
ceeding,, title  there,,  reined  vested  in  the  banfcrpt  and  the 
mortgagee  continued  to  have  hi,  right  in  the  chattel,  under  the 
.ortgage.notsithstanaing  any  bankruptcy  proceedings,  and  further 

+vw»  „a^nea  was  to  be  determined  in  tne  State 
controversy  between  the  parties  was  w 

courts.  l^MSm^m.  »  '".  (3d)  700;  ^KerJ^urnlture 
5S^S&.   v.  BttUAftfiBUM.  290  ».  I.  Supp.  Vm,   160  Misc. 
533  (U.),  mm  V  HI.  86  111.  App.  i*.     *-   ««*»  »" 
hcen  -*-  hy  a  ^rtgagor  the  aortgagee  has  several  readies  which 

•r-  o-  Eufcfttp  of  Folksdorf ,  3°4  111. 
he  oan  pursue  concurrently.  T"  *«>   E"tste    '■* 

app  463;  RohssE  v.  Deathsraga.  536  111.  450.  In  banfcmptoy  a 
val'idUen  is  not  affected  hy  the  discharge  of  the  deht  it  secures, 
and  the  lien  is  snforceahl.  against  th.  property  it  covers,  even 
after  the  discharge  of  the  debt  which  the  lien  secures.  Ooie  v. 
Duncan,  58  111.  1«,  SSlBlS  «t  BeMlSXa-^ . .  »«  «*.  607j 

Pace  V.  ms**^..™   W  *   ThS  """"^  "  **  ^"f 
"  not  annul  the  ^iglnal  deht,  and  the  creditor  is  sntit  sd 

^  rt«  it   The  discharge  is  analogous  to  the 
to  apply  the  proceeds  on  it,  The  aisc   g- 

,  «v,«™  -?oq  111-  252:  LocalLoan 
,.  a*.  +•*«««   Tallin  v.   ejahajb  <&uy  *aj.«  «**«>»  _ — — — — 
Statute  of  Limitations,  ^M,iJ  v* 

v.  S^  319  HI-  APP.  U4  (abstracted) ;  Sabi^  -  SS^Sa 
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Nat'l  Bank,   28  Fed.   Supp.   244, 

We  hold  it  was  error  on  this   stipulation  of  facts  for  the 
trial  court  to  dismiss  plaintiffs  complaint  and  that  the  fore- 
closure,  as  prayed  for,    should  have  been  granted  on  the  facts 
stipulated.  The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  enter  a  proper  decree  of  foreclosure  on  plain- 
tiff's  motion, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS* 

O'Connor  and  Nlemeyer,  JJ.,   concur. 
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HERMAN  BUSH, 

Appellant , 


MDFE  BUSH,  LOUIS  BUSH,  BUSH  MILL  j 

SUPPLY  COMPANY,  a  corporation,  j 

THE  CELOTEX  CORPORATION,  > 

Appellees*  ( 


APPEAL  FROM 
1  SUPJ2RIOR  COURT, 

COOK  COUNTY. 


mr.  presiding-  J  stice  matchett  delivered  therqpiniqn  of  the  court. 

Herman  Bush  and  Mose  Bush  are  brothers,  Herman  filed  a 
complaint  for  accounting  and  ot  er  relief  against  Mose  and 
other  defendants  since  dismissed  out  of  t  e  case.  The  case 

ag  put  at  issue  and  referred  to  a  master,  who  took  the  evidence, 
and  the  cause  was  heard  on  exceptions  to  his  report.  The 
exeeptions  were  overruled  and  a  decree  entered  May  24,  1945, 
finding  the  sum  of  #897.24  due  from  Mose  to  Herman  and  entering 
judgment  on  the  finding.  Herman  appeals,  claiming  the  finding 
should  have  been  for  a  larger  sum. 

The  material  facts  appear  to  be  as  follows.  Mose  Bush, 
in  1937,  owned  and  controlled  all  the  stock  of  a  corporation,  the 
Northern  Paper  Stock  Company.  Its  business  was  dealing  in  old 
paper  and  rags.  Its  office  was  at  1408  Armitage  Avenue  in 
Chicago.  The  premises  were  improved  with  a  3-story  brick  building 
built  by  Mose.  in  1934,  the  legal  title  to  this  building  was 
conveyed  to  Herman,  Herman  for  many  years  owned  a  rug  cleaning 
busine  s  at  4447  North  Kedlie  Avenue  in  Chicago.  He  had  also 
bad  experience  with  the  same  kind  of  business  carried  on  by  his 
brother  Mose  at  the  other  place. 

December  21,  1937,  the  corporation  controled  by  Mose 
filed  a  voluntary  petition  in  bankruptcy,  and  it  was  so  adjudicated, 
aeptember  21,  1939,  Mose  personally  filed  a  Miliar  petition, 
was  adjudicated,  and  on  September  8,  1041,  discharged.  The  assets 
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•f  Mose  when  he  filed  his  petition  were  not  more  than  $200,00, 
all  claimed  as  exempt  under  the  statute. 

The  master  finds  that  from  the  year  1937  and  for  tw© 
years  thereafter,  Mose  di«  not  have  any  considerable  amount  of 
property^  and  during  the  early  part  ©f  1938  he  was  without 
employment,  Herman  was  then  in  New  York  City*  /nolle  he  was 
away,  Mose,,  vithout  his  knowledge  or  authority,  began  to  operate 
an  independent  business  from  the  plant  of  Herman.  He  used  the 
telephone  and  other  facilities  of  that  plant,  He  called  the 
business  "Herman  Bush  Mill  Supply  Company"  and  had  stationery 
printed  s©  designating  it.  It  was  a  brokerage  business  of 
Jobbing  in  paper  and  paper  sto©k,  Herman  alleges  Mose  borrowed 
money  for  this  business  ©n  Herman's  na;e  and  credit,     «  denies 
he  used  Herman's  nam*  At  any  rate,  Herman  wished  hi-  broth- r 
to  be  able  to  rake  a  living*  To  that  end  the  brothers  discussed 
the  matter  of  purchasing  the  assets  of  She  bankrupt  corporation 
formerly  owned  by  M©s©«  While  Herman  was  in  Mew  York,  Mose 
wr©te  him  a  letter  about  this  and  asked  Herman  t©  assist  him 
in  connection  with  the  sale  ©f  tlw     -ts  of  his  old  company,  It 
is  a  worthwhile  letter,  and  we  have  read  it*  He  Inform©*  Herman 
for  the  first  time  that  he  was  using  Herman's  name  in  the  new 
business*  «hen  Herman  returned  to  Chicago  an  argument  was  on* 
The  upshot  was  that  the  assets  of  the  bankrupt  company  were 
purchased  in  January,  1938,  with  Herman U  cash  and  in  his  name. 
The  bill  of  sale  to  Herman  is  dated  January  31,  1938,  The 
business  ©f  Herman  Bush  Mill  Supply  Company  was  then  established 
at  1408  Armitage  Avenue,  where  the  Northern  Pap«r  Stock  Company 
;vas  formerly  situated*  No  written  agreement  between  the  brothers 
was  executed*  A  salary,  at  first  825.00  per  week,  after  s©me 
months  ^30*00  per  week,  was  paid  to  Mose,  Herman  testifies  the 
salary  was  all  Mose  was  to  get.  £io?e  says  the  purchase  of  the  old 
assets  was  made  by  Herman  for  him  and  for  his  sole  benefit, 
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3. 

The  master  finds,  although  there  vas  no  evidence  of  a 
written  agreement,  that  «©*•  was  to  ha*e  some  share  of  the 
profits  over  and  above  his  salary.  The  evidence  le  conflicting 
as  to  whether  Hose  neglected  the  business*  Herman  says  he  did. 
However,  there  se-me  to  be  no  doubt  that  the  business  made  a 
substantial  profit  for  the  year  1940.  There  came  bitter  clashes 
between  the  brothers,  and  in  the  latter  part  of  June,  1940, 
Herman  determined  to  sever  his  business  relationship  with  Mose. 
The  master  says  the  steps  of  the  liquidation  of  the  business  by 
the  parties  are  "undisputed",  July  1,  1940,  Herman  issued  a 
check  of  the  Herman  Bush  Mill  Supply  Company  to  Louis  Bush, 
sen  of  Mose,  for  the  sum  of  $1,000,00,  A  Hie  check  in  like 
amount  was  issued  to  Louie  Bush,  July  5,  1940.   In  the  same 
month  of  that  year  lose  and  Louis  organized  a  corporation  known 
as  Bush  Mill  Supply  Company,  These  checks  were  endorsed  by 
Louis  and  deposited  in  the  bank  account  of  this  new  corporation, 
Herman  Bush  removed  from  1408  Armltage  Avenue  all  the  inventory 
that  had  been  accumulated  as  a  result  of  the  operations  there 
except  as  hereafter  stated.  He  stored  these  goods  in  his  own 
warehouse.  He  left  on  the  premises  other  goods  ©f  the  value 
of  H, 906, 89.  The  Armltage  Avenue  real  estate  was  then  conveyed 
from  Herman  to  Louis  Bush.  There  was  an  ouen  account  due  Herman 
Bush  Mill  Supply  Company  in  the  sum  of  $821.35.  No  personal 
assignment  of  this  seems  to  have  been  made.  July  10,  a  check 
ef  the  Herman  Bush  Mill  Supply  Company  was  signed  by  Herman 
Bush  for  the  sum  of  #300.00  to  the  order  of  Bush  Mill  Supply 
Company,  Thie  check  vas  deposited  in  the  aocount  of  that  cor- 
poration. July  1,  Herman  left  the  Armltage  Avenue  premises,  and 
the  business  thereafter  was  conducted  solely  by  the  Bush  Mill 
Supply  Company  under  the  direction  of  Mose  and  hie  son. 
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Some  property  of  the  Herman  Bush  Mill  Supply  Comm  y 
remained  en  the  premises.  A  bill  of  sale  conveying  this  from 
Herman  to  Louie  Bush  was  made  out  July  1,  1  40,  hut  does  not 
seem  to  have  been  signed  or  delivered.  On  the  same  date,  tit 
master  finds,  Sose  Bush  executed  and  delivered  a  general  release 
to  Herman.  Herman  produced  it  before  the  master.  The  master 
finds  that  on  this  same  July  i,  1940,,  Herman  and  Mose  agreed 
en  a  settlement  with  each  other,  Herman  to  pay  the  sum  of 
^5,000.00  in  cash,  equipment  and  merchandise,  to  Mose  in  final 
settlement  of  hi.  claim  to  th  assets  and  profits  of  the  Herman 
Bush  Mill  Su  ply  Company-  The  32,000.00  paid  in  checks,  that 
part  of  the  inventory  goods  permitted  t*  remain  on  the  preml .-«., 
the  open  accounts,  these  are  all  held  to  be  the  property  of 
Mo.e  Bush  by  virtue  of  the  agreement  made  between  the  brother 

on  that  day* 

Mess  Bush  held  life  insurance  policies  in  the  Equitable 
Life  insurance  Asseelation.  Beginning  with  May  11,  1988.  Herman, 
personally  ana  by  checks  of  the  Herman  Bush  Mil  Su  ly  Company, 
issued  a  series  of  checks  to  the  amount  of  •*••»«,  which  ,ere 
in  payment  of  the  permiume  on  the  life  Insurance  po  icies  held 
by  lose,  n»  checks  were  delivered  to  tne  insurance  company  and 
so  applied.  February  6,  1938,  Herman  luort  his  personal  check 
t.  the  Ne»  York  Life  Insurance  Company  for  the  sum  of  S46.77, 
which  was  likewise  applied.  «»  answer  of  Hose  assert  these  were 
all  included  in  the  settlement  of  July  1,  1944.  The  master 
finds  there  is  no  evidence  to  sustain  this  contention. 

January  6.  1988,  and  February  8.  1988,  Herman  gave  Mode 
on  each  occasion  a  check  for  $72.60.  Each  of  these  ,ere  used  by 
Mose  to  pay  rent  en  the  apartment  In  which  he  then  lived.  Hoee 
asesrts  these  checks  were  .h  acccunt  of  profits  duevt.  him 
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5. 

from  the  business*  The  master*  who  saw  and  heard  him  testify, 
did  not  believe  so  and  Included  the  amount  of  these  checks  In 
the  total  sum  found  to  be  personally  due  from  Mose  to  Herman, 
These  two  bring  the  total  sum  of  money  found  to  have  been 
borrowed  by  Mose  from  Herman  without  repayment  to  the  sum  of 
$897,24,  for  which  the  decree  gives  Judgment, 

Herman  claims  that  in  addition  to  this  he  is  entitled  to 
judgment  against  the  defendants  for  ^9,185.52  on  account  of 
money  spent  at  the  special  instance  and  request  of  wose  for 
improvements.,  insurance  and  trackage  charges  upon  the  premises 
at  1408  Aratitage  Avenue,  It  will  be  remembered  these  are  the 
premises  reconveyed  by  him  to  Louis  Bush,  July  1,  1940,  There 
Is  proof  that  he  expended  this  amount  for  these  things  while 
he  was  in  possession  of  the  premises  and  running  the  business 
conducted  at  that  number.  It  is  not  proved  that  the  expenditure 
was  made  at  the  special  instance  and  request  of  Mose  Bush, 
Herman  "/as  in  charge  of  the  business  and  under  his  direction 
a  bookkeeper  was  hired|  who  kept  the  accounts  of  the  business. 
These  books  do  not  indicate  that  these  expend itultes  were  made 
at  the  instance  and  request  of  lose. 

The  same  condition  exists  as  to  the  further  claim  of 
plaintiff  amounting  to  §1*075* 60,  which  was  expended  in  connection 
llth  litigation  and  settlement  arising  out  of  a  loan  made  between 
the  parties  in  connection  with  the  bankruptcy  proceedings,  and  the 
further  claim  of  M, 728, 24  for  alleged  loans  consisting  of  cash, 
inventory  of  personal  property,  merchandise  and  accounts  receivable, 
for  which  plaintiff  says  he  i®  entitled  to  judgment* 

These  claims  are  quite  unusual  when  it  is  remembered  the 
original  comolaint  was  for  $£800.00  in  cash  paid  July  1,  5  and 
10,  1940,  and  for  merchandise  to  the  amount  of  $1900.00  to  be 
sold,  with  accounts  to  be  collected  and  the  proceeds  accounted 
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for,  equipment  delivered  ae  a  bailment  and  said  not  to  hare 
been  returned*  These  additional  sums  now  claimed  were  set 
up  first  by  way  of  amendment  to  the  original  complaint.  The 
amendment  waa  filed  April  19,  1944.  Efef  original  complaint 
was  filed  February  14,  1944,  Both  original  and  amended  com- 
plaints were  verified*  It  is  apparent  this  s -.it  was  filed 
without  any  consistent  theory  on  which  plaintiff  was  to  recover. 
The  it^ms  aggregating  *9, 794. 64  were  un  oubtedly  expended  by 
Herman  Bush  while  he  -as  conducting  the  business  on  Araltago 
Avenue  and  largely  at  his  own  instance  rather  that  at  the 
apeoial  instance  and  request  of  his  brother,  The  same  thing  la 
true  of  the  items  aggregating  §1,073,50,  said  to  have  been 
expended  in  connection  with  litigation,  settlement,  etc.  As 
to  the  items  aggregating  S4.728.24,  these  seem  to  consist  of 
two  checks  heretofore  deseribed,  delivered  to  Lou  s  Bush  on 
July  1,  1940,  an  inventory  of  merchandise  amounting  to 
ll.906.S9,  and  acoounts  receivable  for  1829,31  turned  over  at 

the  same  time. 

It  is  the  contention  of  defendants,  and  the  master 
finds,  that  these  were  all  delivered  as  a  part  of  the  ?5,000,00 
settlement  made  by  the  plaintiff  and  defendant  July  1,  1940. 
The  master  finds  this  settlement  was  made.  Plaintiff  denies 
it  and  undertakes  t*  impeach  his  brother  as  a  witness  and  prove 
him  to  be  uncr edible* 

The  evidence  in  this  record  Is  certainly  conflicting* 
There  is  no  evidence  tending  to  show  the  tr^e  value  of  all  the 
property  Involved  on  July  1,  1940,  when  Herman  gave  up  all 
contact  with  the  business,  and  t  e  fact  that  there  is  no  proof 
of  the  value  of  the  pro-erty.  either  real,  personal  or  accounts, 
make  it  difficult  to  determine  what  is  reasonable  and  just  and 
true  in  this  suit.  The  master  is  an  import  nt  off ieer  of  the 
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court*  Some  court e  nave  seemed  to  think  his  findings,  when 
approved  by  the  chancellor,  have  the  weight  of  the  verdict 
ef  a  Jury  and  should  not  be  set  aside  unless  clearly  and 
manifestly  against  the  weight  of  the  evidence  Stasoh  v.  Romza» 
387  111.  6?.  f   have  eonsi  ered  the  law  on  this  point  in 
another  opinion  handed  down  by  this  court  on  this  day,  Irwin, 
Receiver,  v.  Schfcelchert,  Be*  43444,  not  yet  reported*   '/hatever 
the  rule  may  be,  some  .eight  must,  be  given  to  the  findings 
ef  a  master,  who  has  seen  and  heard  the  witnesses,  Am  his 
findings  are  approved  by  the  chancellor,  and  that  is  the  tt 
here.  The  undisputed  facts  of  the  failure  of  plaintiff  te  state 
his  claims  in  his  first  verified  complaint  that  he  obtained,  and 
holds  a  general  release  from  his  brother  Mose  executed  July  1, 
1940,  that  he  left  the  premises  and  turned  over  the  business 
at  that  time  with  other  evidence  justifies  the  findings  of  the 
master,  as  approved  by  the  chancellor,  and  lead  to  the 
conclusion  tfee  decree  mast  be  affirmed,  i^ej  ▼«  £cKean, 
384  111.  112» 


kJTIHMEa, 


O'Connor  and  Niemeyer,  JJ.,  concur. 
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L.  H*  BARKHAUSEN  and  RANDOLPH  BOHRER,  ) 
trading  as  The  Doubleby  Co,,         j 

Appellees,      >  ^^  ^ 

)    MU  ICIPAL  COURT 
T*  )       OF  CHICAGO. 

WILGU3  NAUGHER  (Impleaded)  \ 

Appellant,      { 

I 
) 

MR.  PRESIDING  JUSTICE  MATCHETT  DELIVERED  THE  OPINIO*  OF  THE  COURT. 

September  29,  1944,  plaintiffs  caused  a  Judgment  by 
-jP   confession  to  be  entered  against  defendant  for  rent  alleged 


to  be  due  on  a  store  lease.  The  Judgment  was  for  the  sum  of 
(g^813T42.  The  lease  was  for  a  term  beginning  March  1,  1940, 
and  ending  April  30,  1945.  The  lessors  were  the  trustees, of  the 
Estate  of  Marshall  Field,  the  lessee*^.  *&&*   Na^er  ■"■ 
Beryl  Jacobson,  Agnes  F.  Laury  was  a  guarantor  of  the  lease, 
a  copy  of  which  was  attached  to  the  complaint.  The  premises 
were  known  as  2342  East  71st  Street,  Chicago.  The  rent  ms 
payable  in  advance  on  the  first  day  of  every  calendar  month. 
The  premises  were  to  be  used  as  ■»  Package  Liquor  Store ■. 
October  27,  1944,  Naugher  filed  a  petition  praying 
the  judgment  might  be  set  aside  and  on  January  17,  1945,  an 
amended  petition  with  a  like  prayer.  Defendant  averred  in 
substance  that  the  judgment  was  taken  without  his  knowledge 
or  consent,  was  procured  by  fraud  on  a  claim  to  which  he  had 
a  complete  defense  in  that  the  lease  had  been  cancelled  by 
agreement  of  the  parties  prior  to  the  accrual  of  the  rents 
claimed  for,  and  the  premises  had  been  long  since  surrendered 
to  the  leasers  in  exchange  for  a  release  of  the  lessees  under 
the  lease;  that  plaintiffs  were  strangers  to  the  lease  and 
showed  no  right  to  begin  their  action;  that  the  attorney  who 
represented  defendants,  Samuel  S.  Slegel,  possessed  no  authority 
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to  act  in  their  behalf  or  to  waive  prooese,  etc.;  further, 
that  the  premises  in  question  were  rented  after  the  surrender 
of  possession  and  the  claim  against  defendant  was  an  attempt 
to  collect  double  rent. 

On  February  21,  1945,  thereafter,  an  order  was  entered 
by  the  court  giving  defendant  leave  to  appear  and  defend;  that 
a  trial  of  the  cause  be  had,  the  judgment  to  stand  as  security 
and  the  oetltien  to  stand  as  an  affidavit  of  defense*  Execution 
was  stayed* 

April  20,  1945,  the  plaintiff  made  a  motion  for  summary 
judgment*  It  was  supported  by  the  affidavit  of  Henry  Darre, 
who  at  the  times  in  question  was  the  real  estate  agent  for  the 
Field  Estate  and  its  agent  during  the  period  of  time  set  forth 
in  the  amended  petition  and  prior  thereto*  Mr,  Darre  stated 
that  he  had  read  the  amended  petition  ©f  defendant.  He  denied 
defendant  or  anyone  for  him  had  notified  him  or  any  a-ent  of 
the  Field  Egtate  that  he  had  been  operating  at  a  loss  or  that 
he  or  any  agent  of  the  Field  Estate  advised  petitioner  that 
the  Estate  had  a  prospective  tenant  to  rent  the  store;  further, 
that  he  or  any  other  agent  of  said  estate  stated  to  defendant 
that  If  he  would  move  out  his  fixtures  and  surrender  possession 
to  the  lessors  by  October  10,  1942,  the  lessors  would  release 
defendant  from  his  liability  for  the  payment  of  rent  after 
Oetober  31,  1942,  In  fact,  he  denied  that  any  conversations  of 
that  kind  were  held  or  agreements  of  any  kind  made  at  any  time 
©r  discussed  with  defendants  or  either  of  them  by  him  or  any 
other  agent  of  the  Marshall  Field  Estate,  by  which  affiant 
or  any  other  agent  agreed  with  the  defendant  that  the  lessors 
would  release  defendant  of  and  from  any  rent  accruing  under  the 
terms  of  the  lease  on  and  after  November  1,  1942,  The  affidavit 
also  denied  that  in  the  early  part  of  Oetober,  1942,  defendant 
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3. 

vacated  the  store  and  surrendered  possession  of  the  premises 
to  the  lessors  and  handed  over  a  cooy  of  the  lease  for 
cancellation*  He  stated  the  fact  to  he  defendant  vacated 
the  store  on  or  about  November  1,  1942,  and  failed  and 
refused  to  pay  any  rent  in  accordance  with  the  terms  of  the 
leas©  since  August,  1942;  that  there  was  due  a  balance  of 
#515»46  for  the  month  of  August,  1942;  that  the  trustees  of 
the  Field  Estate  confessed  judgment  on  the  lease  in  the 
Municipal  Court  for  |l,  147,96  for  rent  for  the  months  of 
August,  September  and  October,  1942;  that  Agnes  F.  Laury,  the 
guarantor  on  the  lease ,  deceased  after  executing  it;  that 
the  trustees  of  the  Field  Estate  filed  their  claim  for  rent 
in  her  estate  in  the  Probate  Court  of  Cook  County  for  rent 
accruing  on  and  after  November  1,  1942,  and  including  November 
30,  1?43;  that  these  premises  were  sold  by  the  Field  Estate 
to  plaintiffs  in  this  cause  and  that  plaintiffs  under  the 
provisions  of  the  sale  and  the  assignment  of  rents  thereon 
became  entitled  to  all  rents  under  said  lease  from  and  after 
December  1,  1943;  that  neither  affiant  nor  any  other  agent 
©f  said  estate  had  any  authority  to  enter  into  any  agreement 
to  modify,  waive  or  amend  any  of  the  conditions  of  the  lease 
by  reason  of  Clause  19  thereof,  which  the  affidavit  quotes 
verbatim.  The  affidavit  of  «**  Darre  further  says  the  Judgment 
was  ftilly  paid  and  satisfied  on  August  22,  1944;  that  the 
trustees  of  the  Field  Estate  were  paid  #3,000,00  out  of  the 
Estate  of  Agnes  *  Laury,  and  that  no  claim  or  defense  of  any 
kind  or  nature  whatsoever  to  the  payment  of  said  judgment 
or  payment  made  by  the  estate  has  ever  been  asserted  by  any  of 

the  defendants* 

In  support  of  the  motion  plaintiff  also  submitted  the 
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an 
affidavit  of  Thomas  D,  Devere,  who  says  he  is/employee  of  the 

agents  managing  the  property;  that  since  defendants  vacated 

the  store  premises  plaintiffs  rented  the  rear  portion  of  the 

store  to  Tohy  Frocks  for  the  period  from  January  1,  1944, 

to  July  31.,  1944,  and  received  325.00  per  month  rental;  that 

therefore  the  defendants  are  entitled  to  a  credit  amounting 

to  1192.50,  which  credit  is  comprised  as  follows;   Seven 

months  at  $25,00  per  month  or  #175*00,  and  attorneys'  fees 

thereon  amounting  to  §17,50,  making  a  total  of  S192,50. 

Plaintiffs  also  filed  an  amendment  to  the  affidavit  of 
Mr,  Darre,  He  says  he  is  the  person  who  theretofore  executed 
an  affidavit  In  su  port  of  plaintiffs'  motion;  that  the  premises 
described  in  the  lease  remained  vacant  after  defendant  vacated 
said  premises  on  November  1,  19 '2,  for  all  of  the  period  of 
time  since  that  date  to  and  including  the  period  for  which 
Judgment  by  confession  be  entered;  that  the  premises  were  not 
re-rented  to  any  other  person  except  that  rear  portion  of  the 
premises  which  was  rented  to  Toby  Frocks?  as  set  forth  in  the 
affidavit  concerning  said  Toby  Frocks,  also  filed  in  support 
Of  the  motion  for  summary  Judgment. 

A  verified  answer  in  opposition  to  plaintiffs'  motion 
\   was  filed  by  defendant  Naugher  on  May  21,  1945*  This  answer 
was  stricken  and  no  other  was  fil  d  in  its  place  and  on  June  i 


1945  summary  Judgment  was  tntered  for  53,813.12, 

The  proceeding  was  under  the  Illinois  Revised  Statutes, 
Chap,  110,  par,  259,^6,  and  Supreme  Court  Rule/  Mfe  directing 
the  praet  ice  (thereundejs  The  affidavits  submitted  in  support 
of  the  motion  in  our  opinion  conform  to  the  statute  and  the 
rule*  The  affidavit  of  defendant  was  mere  conclusions,  not 
facts  to  which  the  affiant  could  have  testified  in  court,  as 
required  by  the  rule,  and  was  therefore  properly  stricken* 

The  errors  argued  by  defendant  seem  to  be  purely  technical. 
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It  is  contended  In  the  first  place  that  plaintiffs  were  strangers 

to  the  lease  and  that  under  Section  36  of  the  Practice  Act 
no  jua,:me  t  should  have  heen  rendered  in  their  favor.  A  number 
of  cases  are  cited  which  are  not  relevant  under  the  facts 
which  here  appear.  The  affidavit  of  Mr.  Darre  discloses  that 
the  grantees  of  the  real  estate  in  question  are  the  actual 
bona  fide  owners  of  the  lease  and  the  rents  therein  reserved   { 
and,  therefore,  had  full  right  to  confess  judgment  on  the     J 
lease.   (See  111.  Rev.  Stat.,  1943,  Chap,  SO,  par,  14;  also 
Chap.  110,  par.  146,  of  the  same  statutes  ,  Civil  Practice 
Act,  §22,)  The  precise  question  seems  to  Have  been  decided 
in  Qlass  v.  Maregh,  299  111.  App.  612  (abstracted)  and 
fully  sustained  by  Schroeder  v.  Electric  Apparatus  Co. ,  270 

111*  App,  238*  there  cited.  > 

Defendant  contends  in  the  second  place  that  the  attorney 
who  confessed  judgment  was  without  authority  and  that  the 
judgment  is  therefore  void  because  of  lack  of  authority  to 
appoint  a  second  attorney.  Clause  17  of  the  lease  is  broad 
enough  to  cover  the  authority  of  Mr.  Siegel  and  also  of  Mr. 
Callias,  although  we  grant  that  such  powers  are  strictly 

construed. 

Defendant  seems  to  wholly  overlook  the  fact  that  the 
purpose  of  the  proceeding  for  summary  judgment  is  not  trial 
but  an  inquisition  to  determine  whether  there  is  a  material     J 
issue  of  fact  between  the  parties  to  be  tried.  The  whole       I 
subject  is  discussed  in  Cllwa  v,  Washington  Ass  'n»,  310  111. 
App,  465,  Other  decisions  of  this  and  the  Supreme  Court  are 
to  the  same  effect,  niveraev  Liquidating  Corp,  v.  Neunkirchen, 
370  111,  523;   Guild  v.  Metropolitan  Life  Ins,  Go,,  303  111. 
App.  509;  ML   ▼•  Chas^Q,,.  Larson  Cq„  5041*11*  App,  137.  The 
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6. 

inquisition  here  disclose,  that  there  Is  no  material  issue 

of  fact  under  the  pleadings  and  the  Judgment  of  the  trial 
eourt  will  be  affirmed. 

AFFIRMED. 

0*Connor  and  Niemeyer,  JJ*,  concur* 
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On  Appeal  of  HAROLD  QCHENCKER. 

Appellant, 


> 


) 


APPEAL  FROM 

SUPERIOR  COURT, 
GOOK  GO0NTX* 


MR.  JUSTICE  Nl  .  5!HE  OPINION  OF  THE  COU   , 

Defendant  Schencker  appeals  from  a  Judgment  of  $1*001 
entered  against  Mm  on  the  verdict  of  a  jury  in  an  action  for 
personal  injuries  arising  out  of  an  accident  in  which  the  auto- 
mobile of  :  chencker,  the  automobile  of  plaintiff's  brother  and 
the  automobiles  of  defendants  Kereog  and  Roche  were  Involved. 
Plaintiff  by  cross-appeal  seeks  to  reverse  the  Judgments  in  favor 
of  the  defendants  Heraog  and  Roohe  entered  on  verdicts  finding 

each  of  them  not  guilty, 

chencker «s  sole  contention  is  that  the  court  should  have 
directed  a  verdict  in  Ms  favor  or  entered  Judgment  for  him  not- 
withstanding the  verdict,  Schencker's  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiffs  evidence  was  denied*  He  gave  no 
indication  of  an  intent  to  stand  upon  hi?,  motion.  He  offered  no 
evidence  in  Ms  own  behalf  and  did  not  cro^-examine  any  of  the 
witness  appearing  on  behalf  of  his  co-defendants,  but  at  the 
cleee  of  all  the  evidence  Ms  counsel  an  ,ounced  that  he  rested, 
and  presented  a  motion  reciting  that  "At  the  close  of  all  the 
evidence  for  both  plaintiff  and  defendants"  he  moved  the  court 
to  withdraw  "all  the  evidence  from  the  Jury"  and  to  Instruct  the 
jury  to  find  ftfel  not  guilty,  TMs  motion  being  denied,  he  tendered 
and  the  cert  gave  a  number  of  instruction  directing  the  Jury  to 
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3. 

mile  an  hour  -  when  his  ear  as  crashed  Into  from  the  rear  by 

Roche,  who  had  been  driving  about  30  feet  behind  the  Orr 

oar  for  several  blocks  and  at  the  same  speed.  This  collision 

threw  the  Orr  car  against  the  Sehencker  car, 

Sehencker  testified  that  as  he  turned  into  the  lano*  lane 
he  eould  not  s  e  the  right  of  the  Imog  car  because  of  the  cars 
la  front  of  him;  that  there  was  no  li?ht  on  the  left  of  the 
H^rzog  car;  that  after  his  collision  he  noticed  that  the  right 
tail-light  of  the  Herzog  car  as  lighted,  but  it  had  Bo  light 
on  the  left  side,  Herzog  and  a  polio*  officer  testified  that 
after  the  Sehencker  car  had  collided  with  the  Herzog  car  the 
right  tail-light  was  lighted,  but  on  the  left  side  the  frail-light 

had  been  broken  off, 

Sehencker's  motions  for  a  directed  verdict  and  for  judg  ent 
notwithstanding  the  verdict  are  based  on  hir  contention  that  there 
is  no  evidence,  construed  most  favorably  in  behalf  of  plaintiff, 
from  which  the  exercise  of  due  care  by  the  plaintiff  or  negligence 
of  Sehencker  oan  be  reasonably  inferred.  Plaintiff  admits  that 
she  was  notcwrtohiBg  the  traffic  closely,  but  there  is  evidence 
tnding  to  support  the  argument  that  her  brother,  driving  the  car 
in  which  she  was  riding,  was  fully  aware  of  the  conditions  con- 
fronting him;  that  he  saw  Sehencker  turn  from  the  second  to  the 
inner  lane  and  mtched  his  movements  thereafter  so  effectively 
as  to  be  able  to  stop  without  colliding  with  Sehencker' s  car  after 
Its  collision  with  the  Herzog  car,  and  that  no  earning  by  plain- 
tiff would  have  given  her  brother  greater  knowledge  of  the 
eirouT iatances  than  he  already  had.  The  question  of  plaintiff's 
contributory  negligence  or  want  of  due,  care  was  th  refore  a 
question  for  the  Jury,  Hagen.  v,  BaiiuiL,  283  111.  App,  249. 
Defendant  Sehencker  strongly  relies  upon  the  case  ot  Jirkovsjyr  t. 
Slftt.  323  111,  App.  282  (abst.),  where  the  reviewing  court 
held  the  plaintiff,  who  was  riding  a  motorcycle,  guilty  of  con- 
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t-ibutory  negligence  as  a  matter  of  law  In  following  an  automo- 
bile ee  closely  that  he  was  unable  to  stop  without  colliding  with 
the  autemobile  when  the  latter  suddenly  stepped*  The  facts  pre- 
sented in  that  case  are  not  controlling  in  the  one  before  lis* 
Here  the  traffic  was  moving  in  a  steady  stream  in  the  several 
lanes  of  the  northbound  section;  :  chencker  turned  from  the  lane 
in  Thlch  he  was  driving,  going  in  fr.nt  of  the  Or?  oar,  and  as 
stated  by  counsel  for  Scheneker  in  his  brief,   wOrr  traveled  at 
a  distance  of  about  twenty  or  twenty-five  feet  behind  the  Scheneker 
car  while  the  Scheneker  car  was  traveling  ahead  for  that  distance 
previous  to  the  accident*"  At  the  admitted  speed  of  30  miles 
per  hour  the  Orr  car  was  behind  the  Schencker  oar  less  than  a 
second  before  the  accident.   If  re a so  able  minds  might  differ 
as  t©  whether  Orr  could  or  should  have  acted  other  than  he  did 
within  the  short  time  given  &im  for  decision,  his  negligence  and 
that  of  the  plaintiff  are  questions  of  fact  rather  than  of  la  , 
Traaska  v.  Bigane,  325  111*  App.»  528,  534*  fhe  same  conclusion 
must  be  reached  in  respect  to  Schencker1 s  negligence*  He  as 
traveling  safely  in  the  second  lane;  he  turned  into  the  in  ier  lane 
in  an  effort  to  overtake  and  pass  cars  ahead  of  him;  there  is  evi- 
dence that  both  of  the  rear  lights  of  the  Herzog  car  were  lighted; 
if  so,  chencker  could  have  seen  the  lights  before  getting  all  of 
the  way  into  the  in  er  lane,  and  the  qu  stion  of  negligence  in 
making  the  change  into  the  in  er  lane  becomes  a  question  of  fact; 
if  he  was  negligent  in  this  respect  and  tnereby  forced  Orr  t©  a 
sudden  stop,  hie  negligence,  with  that  of  Roche,  if  any,  was  a 
concurring  or  nroximate  oause  of  plaintiff's  injuries. 

In  view  of  the  positon  taken  by  plaintiff  on  oral  argument, 
it  is  unnecessary  to  consider  her  cross-appeal* 

The  judgments  of  the  trial  court  as  to  each  of  the  defen- 
dants are  affirmed* 

JUDGMENTS  AFFIRMED, 
iviatchett,  P.  J,,  and  O'Connor,  J,,  concur, 
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RALPH  SRIGGS, 
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Appellee, 


THE  CATHOLIC  BISHOP  OF  CHICAGO, 

a  corporation, 

Appellant, 


iAL  FROM 
JUIT  COU      , 
COOK  COUNTY.       r 
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mr.  justice  vtmaoL  bM  •        0F  THS 

Defendant  appeals  from  «  Judgment  of  5,000  in  an  action 
for  injuries  sustained  by  the  plaintiff  who  fell  while  attempting 
to  pass  over  an  ice  covered  public  sidewalk  adjacent  to  the  school 

yard  of  defendant. 

The  ice  on  the  si^walk  covered  the  entire  width  of  the 
sidewalk  for  about  30  feet.  It  was  caused  by  the  freezing  of 
surface  water  and  snow  carried  by  three  cement  grooves  or  drain, 
connected  by  pipe  from  the  yard  of  the        ft  ***   the  public 
sidewalk  into  the  street.  Defendant  does  not  question  its 
liability  if  plaintiff  was  free  from  contributory  negligence 
However, it  contends  that  such  negligence  on  the  part  of  the      J 
plaintiff  wa.  established  as  a  matter  of  la*  and  that  the  court 
should  hrve  directed  a  verdict  in  its  behalf* 

The  accident  occurred  about  3:30  in  the  morning  on  a 
clear  and  sunny  day;  the  temperature  was  cold  and  freezing;  there 
was  no  sno.  or  ice  on  the  sidewalk  except  the  patch  on  whi*h 
plaintiff  fell,  and  a  similar  patch  extending  along  the  sidewalk 
12  or  15  feet;  there  was  no  snow  covering  the  ice,  and  it  was 
slippery.  On  the  morning  of  the  accident  plaintiff  talked  toward 
the  street  intersection  to  the  south,  passed  safely  over  the 
first  patch  of  ice  and  started  aero,,  the  second  or  larger  patch, 
which  wa.  worse  than  the  first  one;  when  he  got  about  half  v;a 
across  he  endeavored  to  get  close  to  the  fence  so  he  could  get 
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hold  of  It,  and  was  trying  to  be  as  cautious  as  anyone  could 
under  the  circumstance**;  he  kind  of  shuffled  along  and  thought 
he  could  make  it  across  the  second  patch  of  ice;  he  went  ahead 

and  fell* 

In  answer  to  a  question  by  defendant's  attorney  -  "At 
least  you  took  a  chance,  did  you?w-  he  answered,  «Yes*a  Defendant 
contends  that  there  was  an  obvious  or  known  hazard  or  danger, 
the  risk  of  crossing  which  the  plaintiff  deliberately  undertook 
or  assumed  when  he  could  have  easily  turned  to  his  left  and 
walked  out  onto  the  pavement  of  the  street  where  it  was  free  of 
ice  and  snow*  In  a  long  line  of  decisions  our  courts  have  held 
that  it  is  not  contributory  negligence,  as  a  matter  ©f  law,  for 
a  person  to  use  a  sidewalk  known  t©  him  to  be  defective,  providing 
he  uses  such  care  as  the  particular  conditions  require,  City  of 
Sandwich  v.  Dolan,  141  111,  450,  435;  Gl^oiJ^roTU   v.  Hlllman, 
90  111.  61,  64;  City  of  Flora,  v.  SEaney,  136  111*  45.,  47; 
vmage  of  Clayton  v.  Brooks,  150  111.  97,  107;   Village  of  .CulloJL 
v*  Justice,  161  111.  372,  375;  City  of  Strgator  v.  Chrlsman,  132 
111.  816;   flitr  of  Mattoon  v,  Faller,  21?  111.  273,  281;  Wallace  v. 
pity  of  Partington,  231  111*  232,  235*  In  Hubbard  v.  City  of 
Wood  River*  244  111.  App.  414,  where  plaintiff  was  attempting  to 
pass  over  smooth  ice  formed  over  a  city  sidewalk  from  a  leaking 
water  pipe,  the  court  said  (p.419):   "We  are  not  prepared  to  say 
that  it  was  the  duty  of  appellee  to  leave  the  sidewalk  and  go 
out  into  the  street  in  order  to  avoid  the  ice*  It  was  his  duty, 
however,  to  exercise  reasonable  care  and  caution  for  his  own 
safety  while  attempting  to  cross  the  ice.  It  has  been  held  that 
mere  knowledge  of  the  icy  condition  of  a  sidewalk  is  not  suffi- 
cient, as  a  matter  of  law,  to  charge  a  pedestrian  with  contributory 
negligence  in  passing  ove>  it,  but  that  is  a  question  of  fact 
for  the  Jury."  We  see  no  reason  t©  depart  from  the  ruling  announced 
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in  these  cases.  Plaintiffs  contributory  negligence,  if  any, 

was  a  question  of  fact  to  be  determined  by  the  Jury. 

The  judgment  is  affirmed* 

AFFIRMED, 
Matchett,  P.  J.,  and  O'Connor,  J,,  concur. 
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MR.  JUSTICE  NIEBEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  finding  him  guilty 
of  disturbing  the  peace,  i*  violation  of  an  ordinance  of  the 
City  of  Chicago,  and  assessing  against  him  a  fine  of  $100  and 

costs* 

As  said  in  Pity  of  Chicago  v#  Williams,,  254  111,  360, 

363:   "A  suit  by  a  city  or  village  to  recover  a  penalty  f©r 
the  violation  of  an  ordinance  is  a  civil  suit  and  the  rules 
applicable  to  criminal  procedure  have  no  application  thereto, 
fnitv  of  Chicago  v.  Knobel,  232  111*  112,  and  cases  there 
cited, )«  Some  of  defendant's  objections,  such  as  the  alleged 
failure  to  arraign  the  defendant,  are  based  upon  an  erroneous 
conception  of  the  proceeding  being  governed  by  criminal  pro- 
cedure, and  need  not  be  further  considered. 

The  complaint  charges,  on  information  and  belief,  that 
the  defendant  "on  the  9th  day  of  March  1945.at  the  City  of  Chicago 
did  then  and  there  violate  the  Revised  Code  of  1939,  as  amended, 
to-wit:  Did  make  or  aid  in  making  an  improper  noise,  riot, 
disturbance,  breach  of  peace,  or  diversion  tending  to  a  breach 
of  the  peace,  within  the  limits  of  the  city.  In  Violation  of 
Chapter  193;  Section  1,  Sub-Sec.  1  of  the  Revised  Code  of  1939 
as  amended."  By  order  of  March  15,  1945,  leave  to  file  the 
complaint  instanter  was  granted  and,  it  appearing  that  Hhe 
defendant  was  arrested  without  warrant,  eaplas  or  other  writ 
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and  1.  now  here  present  In  open  court."  the  court  took  Juris- 
diction of  the  pereon  of  the  defendant  and  ordered  the  bailiff 
of  the  court  to  forthwith  taks  Mm  Into  custody,  and  defendant 
having  f  lied  to  give  ball,  fixed  at  ,S00  oaeh  hall  and  8600 
If  a  real  estate  bond  was  tendered,  he  was  committed  to  the 
common  jail  of  Cook  county  and  the  cauee  eet  for  March  29,  1946. 
Order  of  that  date  eho.e  that  the  defendant,  "betag  duly 
advleed  by  the  court  as  to  hie  right  to  a  trial  by  Jury  intthl. 
oauee,  elects  to  waive  a  trial  by  jury";  the  cause  le,  by  agree- 
ment in  ooen  court  between  the  parties,  submitted  to  the  court 
for  trial  without  a  Jury,  and  the  court,  having  heard  the  evi- 
dence and  the  arguments  of  counsel  and  being  fully  advi,ed  in  the 
premises,  "find,  the  defendant  guilty  of  a  violation  of  the  ordin- 
ance described  In  the  complaint  herein,  and  assesses**  fine 
against  said  defendants  the  sum  of  *100,-  and  enters  Judgment 
against  the  defendant  for  said  sum  and  costs  of  suit,  taxed  at 
US.  No  transcript  of  proceedings  In  the  oauee  prior  to  April 
18  1<M5,  when  defendant's  motion  to  vacate  the  Judgment  was  argued, 
appears  in  «*  record.  A  properly  signed  and  certified  report 
of  proceedings  of  April  12th  shows  that  defsnda,t  then  moved  to 
oorrect  the  record  in  the  case  and  expunge  therefrom  that  part 
of  the  oraer  of  M.rch  29,  1946  showing  that  defendant  waived  a 
jury  trial  and  that  a  trial  by  the  court  was  had,  and  In  support 
thereof  affidavit,  of  dsf.ndant  and  his  counsel  were  filed.  These 
affidavits  purported  to  she*  what  had  actually  transpired  In  the 
ease  on  and  before  March  29,  1946,  and  contradict  the  record.  In 
the  course  of  the  argument  on  defendant's  motion  the  court  stated. 
-Let  the  clerk  correct  the  record  to  show  on  March  16,  1945 
the  trial  m..  commenced.  The  defendant  was  arraigned  and  waived 
.  jury  trial,"  and  the  following  order  was  entered:  -The  court 
orders  record  to  read  defendant  waives   Jury  trial  as  of  March 
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16,  1945. " 

On  the  motion  to  vacate,  defendants  argument  was 
directed  solely  to  the  insufficiency  of  the  complaint  in  that 
it  failed  to  designate  t  ie  municipality  within  the  Juris- 
diction of  the  Municipal  Court  of  Chicago  the  ordinance  of 
which  was  alleged  to  be  violated  by  the  defendant.  On  appeal  it 
is  contended  that  the  court  was  without  jurisdiction  to  enter 
the  judgment  for  want  of  jurisdiction  of  the  subject  matter 
and  of  the  defendant.  As  to  -?ant  of  jurisdiction  of  the 
subject  matter,  the  point  made  in  the  trial  court  on  the  motion 
to  vacate  is  urged  here.  The  complaint  could  have  been  drawn 
with  greater  particularity.  However^  Wi  think  it  sufficient. 
The  proceeding  as  brought  by  the  City  of  Chicago  and  is  entitled 
City  of  Chicago  v.  Fred  richer:  It  charges  the  offense  as 
having  been  committed  at  the  City  of  Chicago,  where  the  defen- 
dant violated  thf  Revised  Code  of  1939}  no  motion  to  strike 
the  complaint  or  to  make  it  more  specific  was  made  at  any  time, 
and  whatever  objection  might  have  been  made  to  its  sufficiency 
is  waived.  City  of  Chicago  v.  Williams,  254  111.  360;  City  &f 
Chicago  v.  Lesser.  196  111.  App*  37* 

Objection  to  Jurisdiction  of  the  defendant  was  not 
raised  in  the  trial  court*  The  grounds  relied  upon  are  that 
no  warrant  was  Issued  for  his  arrest;  that  the  complaint  was 
filed  on  March  15,  1945,  reciting  the  commission  of  an  offense 
on  March  9;  that  the  order  of  the  court  shows  defendant  v?as 
arrested  without  warrant,  capias  or  other  writ  and  was  present 
in  open  court  on  presentation  of  the  warrant,  and  that  the 
court  thereupon  took  jurisdiction  of  the  person  of  the  defen- 
dant* le  now  contends  that  the  only  authority  of  the  police 
officer  to  arrest  without  a  warrant  was  at  the  time  of  the 
alleged  commission  of  the  offense,  v?hen  the  officer  was  required 
to  immediately  bring  the  defendant  into  court  and  file  a  complaint 
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charging  a  violation  of  the  ordinance;  that  any  arrest  after 
that  time  would  be  illegal,  and  the  detention  of  the  defen- 
dant for  6  days  before  the  filing  of  he  complaint  would 

likewise  be  illegal  and  deprive  the  court  of  jurisdiction.   e 

a 
are  not  now  dealing  with/proceeding  of  Habeas  corpus  for  the 

release  of  defendant,  or  an  action  for  unlawful  arrest*  By  not 

objecting  in  the  trial  court,  the  objection,  ftf  valid,  is 

waived*  Mineral  Point  R»  R*  Co.  v.  Keep,  22  111*  9;  People  v. 

Klein.  292  111.  420;  People  v.  Gallier,  243  111.  App.  348. 

The  record  affirmatively  shows  that  defendant  waived 
a  trial  by  Jury,  and  although  preaent  counsel  for  defendant 
appeared  far  him  in  the  trial  court  on  March  29th  when  Judg- 
ment was  entered,  no  objection  was  made  to  proceeding  before 
the  court  without  a  Jury,  and  it  was  not  contended  until  April 
12th,  two  weeks  later,  that  defendant  had  not  waived  a  Jury, 

It  is  further  argued  by  defendant  that  he  did  not 
receive  a  fair  trial*  There  is  no  stenographic  fceanseript  or 
report  of  proceedings  purporting  to  give  the  evidence  or  sh ->w 
what  transpired  before  the  court  on  March  15th,  when  the  pro- 
ceedings were  instituted,  or  on  Maroh  29th  when  they  were 
concluded,  except  the  brief  report,  not  signed  by  the  trial 
judge  or  certified  as  being  complete  as  to  the  proceedings 
of  March  29th,  whereby  it  appears  that  in  response  to  a  question 
by  the  court  the  police  officer  said  he  had  nothing  further 
to  offer;  that  defendant's  oounsel  thereupon  requested  the 
privilege  of  cross- examining  theof fleer,  which  was  denied; 
the  finding  of  guilty  and  assessment  of  t|ie  penalty,  followed 
by  argument  of  counsel;  a  second  finding  of  guilty  and 
assessment  of  the  penalty,  ahd  defendant's  motion  to  vacate 
the  Judgment,  which  was  continued  to  a  later  date-*  If  defen- 
dant had  been  unfairly  tried  and  was  found  guilty  upon  insuffi- 
cient evidence,  defendant  should  have  presented  a  record  from 
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which  the  validity  of  the  contention  could  be  determined. 
In  the  absence  of  such  record  we  must  presume  that  the 
defendant  was  fairly  tried  and  that  the  •fcldence  before 
the  court  su  ports  the  finding. 
The  Judgment  is  affirmed. 

AFFIRMED. 

Matchett,  P*  J.,  and  O^onnor^  J,,  concur. 
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) 

JOSEPH  M.  WOOD,  ) 

Plaintiff  (Counter-Defendant),  ) 

Appellee,        ) 

v„  )  APPEAL  FROM 

)    SUPERIOR  COURT 
JESSIE  J.  WOOD,  )       COOK  COUNTY* 

Defendant  (Counter-Plaintiff),  ) 
Appellant,       ) 

I 

MR,  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COU  T. 

Defendant  and  counter—plaintiff  appeals  from  a  decree 
granting  her  a  divorce  from  plaintiff  and  counter-defendant  on 
her  amended  counterclaim  for  separate  maintenance* 

Plaintiff  filed  a  eoraplaint  for  divorce  charging  habitual 
drunkenness;  the  defendant  answered  denying  the  charge,  and  with 
her  answer  filed  a  eoun' ?r-complaint  for  divorce  charging 
plaintiff  with  habitual  drunkenness  and  adultery;  later,  upon 
leave  of  court  she  filed  an  amended  counter-complaint  making 
substantially  identical  charges  of  drunJ-enness  and  adultery 
but  asking  for  a  decree  for  separate  maintenance,  and  for  such 
other  and  further  relief  in  the  premises  as  equity  may  require. 
Plaintiff  dismissed  his  complaint  for  divorce;  a  hearing  was 
had  before  the  court,  and  a  decree,  presented  by  plaintiff's 
counsel,  was  entered*  This  decree  recites  the  wlthdra  al  and 
dismissal  of  plaintiff's  complaint  for  divorce,  the  filing  by 
defendant  of  her  fl8roes-complaint  for  separate  maintenance, 
alleging  adultery,"  and  the  hearing  of  "the  testimony  of 
witnesses  taken  in  open  court  in  support  of  said  counter-plain- 
tiff's complaint";   finds  that  the  counter-defendant  had  committed 
adultery  as  alleged  in  counter-plaintiff's  complaint  and  that 
count er-plaint iff  is  entitled  to  a  divorce,  and  accordingly 
orders,  adjudges  and  decrees  "that  the  bonds  of  matrimony  hereto- 
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fore  existing  between  the  plaintiff  and  counter-defendant, 
Joseph  /ood,  and  the  defendant  and  counter-plaintiff,  Jessie 
Wood,  he  and  the  same  is  hereby  dissolved,  and  the  same  are 
dissolved  accordingly."  Within  five  days  the  counter-plaintiff 
served  notice  of  appeal  asking  Jhat  the  decree  of  divorce 
Hbe  reversed,  with  directions  to  the  Superior  court  to  enter 
the  decree  for  separate  maintenance  for  which  she  prayed  in 
her  amended  counter-complaint, H  Plaintiff  and  counter-defendant 
has  not  appeared  in  this  cou -t  to  sustain  the  decree. 

As  said  in  First  Trust  Joint  Stock  Land  Bank  v.  Cutler, 
205  111.  App*  354,  363:   "It  is  a  settled  rule  that  a  decree 
must  conform  to  the  allegations  in  the  pleadings  as  well  as 
to  the  proof  in  the  cause  and  the  prayer  of  the  bill,  and 
relief  must  be  granted  on  the  theory  of  the  complaint*  or  not 
at  all*M  It  is  error  to  grant  relief  not  prayed  for*  Kohler  v» 
Kohler,  326  111.  App*  105.  The  amended  counter- complaint  on 
which  hearing  was  had  was  framed  in  accordance  with  the  statute 
regulating  separate  maintenance,  and  a  decree  of  separate 
maintenance,  not  divorce,  was  prayed  for.  A  separate  mainten- 
ance proceeding  and  a  divorce  proceeding,  as  well  as  the  relief 
granted  in  each  proceeding,  are  essentially  different*  McAdams 
v.  McAdams,  26?  Ill*  App.  124,  131-132;  Petta  v.  Petta,  321 
111.  App,  512,  520„  It  vas  for  the  counter-plaintiff  to  deter- 
mine what  relief  she  desired* 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  the  trial  court  to  consider  counter-plaintiff's 
rights  to  separate  maintenance, 

REVERSED  AND  REMANDED  WITH 
DIRECT ION S« 

Matchett,  P»  J.,  and  O'Connor,  J.,  concur, 
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ELIZABETH  MARGARET  LEWIS, 

Appellee, 


▼• 


SOPHIE  J.    BLUiaENTHAL,    et  al., 


PAUL  A,  F,  WARNH0LT2, 


Appellant* 


)  A.       OM 

CIRCUIT  coo  , 

COOK  COUNTY, 


MR.    JUSTICE   O'CONNOR   DELI  THE   0PINI4J    OF   THE  COU      . 


February  6,  1942,  Elizabeth  Margaret  Lewie  filed 

her  eoraplalnt  In  chancery  against  Sophie  J.  Blumenthal  and 

Henry  L«  Burman,  as  master  in  chancery  of  the  Superior  court  of 

Cook  county,  to  cancel  the  master's  certificate  of  redemption 

issued  in  a  foreclosure  suit,  and  for  other  relief*  Aft^r  the 

pleadings  were  settled,  the  cause  was  referred  to  Master  I  oveha3s.t 

where  it  Is  still  pending* 

March  16,  1944,  vVamholtz  filed  his  petition  praying  that 
a 
he  be  made/party  plaintiff.  An  order  yras  entered  accordingly. 

Mrs,  Lewie  answered  the  petition  and  afterward  that  issue  was 

referred  to  Master  Mannion  who  i  took  the  evidence,  made  up  his 

report,  recommended  that  farnholtz  ''«  petition  be  dismissed  and 

the  oause  proceed  before  Master  Korshak*  A  decree  was  entered 

in  accordance  with  the  master's  recommendations  and  Varnholtz 

appeals. 

The  record  discloses  that  ar,  Varnholts  is  a  lawyer 
practicing  in  Chicago  sinoe  1911;  that  Mrs.  Lewis's  husband, 
Milo  Franklin  Lewis,  is  a  lawyer,  but  at  the  time  in  question 
was  not  in  active  practice.  That  on  September  17,  1940,  improved 
real  estate  located  at  5463-81  Sorchesteravenue,  Chicago,  was 
sold  at  foreclosure  sale  by  aster  Burman;  that  Varnholtz 
attended  the  sale  and  bou  ht  the  property  for  S2450  for  Mrs, 
Lewis.  Hor  money  was  paid  to  'he  master  and  the  master  issued 
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hie  certificate  to  her.  Within  12  months  thereafter,  viz., 
September  12,  1941,  defendant  in  the  instant  case,  Sophie  J. 
Blumenthal,  deposited  2,594,96  with  Master  Burman  to 
redeem  from  the  foreclosure  sale,  being  the  $2,450  plus 
interest*  October  ?,  1941,  Mrs.  Lewis  assigned  her  master's 
certificate  to  farnholtz,  he  paying  her  by  check  £3,795,  being 
the  £2,450  and  apparently  in  settlement  of  ot  er  matters  between 
them,  at  the  same  time  Mrs,  Lewis  and  her  husband  executed 
another  document  assigning  all  th  ir  present  interest  in  the 
■aster's  certificate  to  Waraholtz.  Twenty  days  thereafter, 
Mrs.  Lewis  and  arnholtz  entered  into  a  written  contract, 
the  meaning  of  hlch  is  the  principal  matter  in  controversy 
in  this  case.  That  contract  recites  that  Arnholtz  is  the 
assignee  and  owner  of  the  master's  certificate  iss  ed  to  Mrs* 
Lewis  for  $2,450  and  subsequently  assigned  by  her  to  arnholtz; 
that  the  parties  have  be  n  mutually  interested  in  acquiring 
the  property  mentioned  in  the  certificate;  that  the  redemption 
sought  to  be  made  by  Sophie  J.  Bluraenthal  was  believed  by  the 
parties  to  be  of  no  legal  effect  and  tnat  they  desired  to 
contest  ats  validity  for  the  purpose  of  retaining  the  benefits 
which  would  result  from  obtaining  title  to  the  property. 
And  it  was  agreed  that  Mrs.  Lewis  pay  S2#450  to  /arnholtz 
•at  the  time  of  the  execution  here*f,a  and  to  further  pay  to 
him  one-half  of  the  court  co-ts,  reporter's  fees,  witness 
fees  and  other  charges,  including  costs  in  case  of  an  appeal 
which  might  be  incurred  in  any  litigation  growing  out  of  any 
suit  that  would  be  brought  to  determine  the  validity  of  such 
redemption.  It  was  also  agreed  that  Mrs.  Lewis  would  pay  to 
/amholtz  the  further  sum  of  S3, 000  in  the  event  such  litigation 
had  been  determined  in  favor  of  the  holder  of  the  master «s 
certificate.  And  that  Mrs.  Lewis  have  60  days  after  such  final 
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adjudication  to  pay  the  33,00C. 

That  "Warnholtz  agrees  to  institute  legal  proceeding* 
for  the  purpose  of  contesting  the  validity  of  the  redemption," 
and  to  pay  the  remaining  on  -half  of  the  court  costs,  etc,, 
which  might  be  incurred  in  the  litigation.  And  it  was  further 
provided  that  /arnholts  "agr  eg  to  pay  all  th  attorney  fees  in 
connection  with  such  litigation  (it  being  expressly  understood 
that  Elisabeth  Margaret  Lewia  is  not  to  pay  nor  be  char  ed 
with  any  attorney  fees  in  connection  with  such  litlgaion); 
and  further  agrees  to  convey  or  cause  to  be  conveyed  to 
Elisabeth  Margaret  Lewis,  or  to  any  person  by  her  designated, 
title  to  the  said  property  known  as  5463-81  -orehester  Avenue, 
Chicago,  as  may  be  obtained  by  him, , or  any  one  in  his  ?ehalf, 
through  adjudication  as  hereinbefore  stated,  ***"  upon  payment 
to  him  ^••*  of  (f-3,000.00)  by  the  said  Elizabeth  Margaret  heats, 
***  but  in  the  event  that  the  said  litigation  should  not 
terminate  in  an  adjudication  in  favor  of  the  plaintiff 
holder  of  the  said  Master's  Certificate  of  Sale,  then  said 
Paul  A.  F»  araholtz  hereby  agrees  to  pay  to  Elizabeth  Margaret 
Lewis  ***("; 2450. 00);  and  further,  said  Paul  A,  F.  ^arnholtz 
agrees  to  hold  the  said  Master's  Certificate  of  Sale  as 
security  for  the  payment  of  the  ***  (2450.00),  which  is  to 
be  mad©  in  the  event  that  the  said  redemption  under  said 
Master's  Certificate  of  Sale  should  not  be  adjudicated  in  favor 
of  the  plaintiff  holder  thereof, " 

The  contract  further  provides  that  arnholta  may  ac  ept 
the  instruct  ons  or  any  modifications  of  the  contract  of  Milo 
Franklin  Lewie  and  they  shall  have  the  same  effect  as  if  made 

by  Mrs.  Lewis* 

October  28,  1941,  the  day  after  the  execution  of  this 
contract,  Mrs.  Lewis  made  her  check  for  £,450  payable  to  'arnholtz 
and  it  was  delivered  two  days  later  to  him  and  went  through  the 
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banks  In  the  regular  course  and  was  paid.  About  three  months 
thereafter,  January  24,  1342,  Warnholtz  exe  uted  an  assignment 
of  the  master's  certificate  to  Mrs»  Lewis  in  which  it  is 
stated  that  the  certificate  was  issued  by  the  master  to  Mrs. 
Lewis  in  the  foreclosure  sale  and  that  it  had  been  assigned 
by  her  on  October  ?,  to  Warnholtz*  This  was  acknowledged  by 
Warnholtz  on  February  5  before  a  notary  public  and  on  the  same 
day,  February  6,  Mrs.  Lewis  reassigned  her  Interest  in  the 
certificate  to  Warnholtz,  which  was  acknowledged  by  h«r  before 
a  notary  public  on  February  5,  1942.  All  this  took  place 
in  farnholtz's  office.  On  the  next  day,  February  6,  1942, 
the  complaint  in  the  suit  brought  by  Mrs.  Lewis  against 
Blumenthal,  to  cancel  the  redemption  from  the  master* s  sale, 
wae  filed.  It  was  sworn  to  by  &rs.  Lewis.  Frederick  J. 
Bertram  appears  as  plaintiff's  solicitor,  having  been  employed 
by  Warnholtz.  He  was  an  office  associate  of  Mr.  Warnholtz, 
and  the  evidence  is  undisputed  tha'  the  complaint  was  prepared 
by  the  two  attorneys,  Bertram  and  Warnholtz. 

In  the  early  part  of  1944,  which  was  about  2  years  after 
the  filing  of  this  suit,  Warnholtz  received  an  offer  from 
Sophie  L*  Blumenthal,  to  settle  the  case  for  -,5,000.  Mrs. 
Lewis  refused  to  accept  the  offer  and  shortly  thereafter, 
Bertram  and  Warnholtz  refused  to  go  on  with  the  case  and  plain- 
tiff obtained  Cloyes  &  Cavender  as  her  attorneys.  Shortly 
thereafter,  on  April  13,  1944,  Yarnholtz  was  iven  leave  of 
court  to  file  an  amended  complaint  in  the  suit  in  which  he  «rae 
named  as  co-plaintiff,  claiming  to  be  the  sole  owner  of  the 
master's  certificate,  and  Mrs.  Lewis  was  ruled  to  answer*  She 
filed  her  answer  denying  that  he  had  any  interest  in  the 
certificate  and  that  matter  was  referred  to  Master  Manilon. 
He  found  that  by  the  assignment  of  the  certificate  by  Warnholtz 
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to  Mrs.  L«wls,  dated  January  24,  1942,  and  ao  nowledged  by 
him  February  5,  1942,  she  became  the  absolute  owner  of  the 
certificate;  that  she  paid  him  #2,460  for  the  assignment 
October  30,  1941,  ursuant  to  the  terse  of  the  contract  of 
Oetobe  27,  1941.  m&   furthermore,  since  -arnholtt  and  Bertram 
had  prepared  the  complaint  in  which  it  was  alleged  that  Mrs. 
Lewis  was  the  owner  of  the  certificate  and  which  they  had  Mrs. 
Lewis  swear  was  true,  Wsrnholtz  was  precluded  from  now  claiming 
that  he  owned  the  certificate  and  further  that  the  reassignment 
of  the  certificate  by  Mrs*  Lewis  to  *arnholts  on  February  5, 
1942,  was  without  consideration  and  void.  And  the  master  recommend- 
ed that  Warnholtz  be  required  to  assign  and  turn  over  the 
certificate  to  Mrs!  Lewis,  The  master  also  recommended  that 
one-half  of  the  master* s  fees,  fl59,?8,  be  taxed  against  Mrs. 
Lewis  and  the  other  one-half  against  Warnholtz;  and  that  in  the 
ewent'/Mrs.  Lewis  "makes  any  settlement  of  said  litigation  before 
•aid  case  la  prosecuted  to  a  conclusion,  then  in  that  event  the 
said  plaintiff,  Paul  4.  F.  arnholts,  should  be  compensated 
for  the  reasonable  walue  of  hie  services  rendered  herein." 

the  decree  followed  the  master  and  Mr a.  Lewis  has  assigned 
cross-e  rors  on  these  two  reeom I end «t ions.  The  master  and  the 
decree  found  that  Mrs.  Lewis  was  thevowncr  of  the  master's  certi- 
ficate of  sale;  that  she  had  paid  one-half  of  the  court  costs 

amounting  to  $175. 

farnholts  in  hif?  brief  contends  that  the  contract  entered 
into  on   October  27,  1941,  by  Mrs.  Lewis  and  himself,  was  a 
contract  by  which  Mrs.  Lewis  "merely  agreed  to  purchase  from 
Wamholts  certain  real  estate  at  a  certain  price,  consisting  of 
a  down  payment  of  $2460.00,  which  she  made,  and  a  final  payment 
of  #3000.00,  which  was  to  be  paid  by  her  if  and  when  ariholt* 
conveyed,  or  cause  to  be  conveyed,  to  her  the  title  to  the  real 
estate.*  And  that  In  a  ditlon,  lire.  Le*is  agreed  to  pay  one-half 
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of  certain  court  costs  in  the  proceeding  to  cancel  the  certi- 
ficate of  redemption  Issued  by  the  master  to  Blumenthal.  This 
contention  cannot  be  sustained,  The  contract,  we  think,  would 
bear  no  such  construction.  Moreover,  the  record  fails  to  show 
that  ?arnholtz  claimed  any  such  construction  until  the  case 
was  on  hearing  before  the  master.  The  contract  recites  that 
"Whero&s  the  said  parties  hereto  have  heretofore  been  mutually 
interested  in  acquiring  the  said  property  under  said  certificate 
of  sale;"  that  a  redemption  was  sought  to  be  made  by  a  third 
party  which  Mrs.  Lewis  and  Mr.  %rnholtz  believed  was  of  no 
legal  effect;   "And  further,  whereas  the  parties  hereto  desired 
to  contest  the  said  redemption  ****  for  the  purpose  of  acquiring 
or  retaining  the  benefit sbwhich  would  result  from  obtainln 
the  right  to  the  said  property."  These  recitals,  taken  in 
connection  with  the  pleadings,  the  contract  and  all  the  evidence 
in  the  record,  lead  to  the  conclusion  that  both  parties  were 
Interested  In  obtaining  the  real  estate,  and  that  Mrs»  Lewis 
was  to  pay  Tarnholtz  #2,450  for  the  assignment  by  Varnholtz  to 
her  of  the  master^  certificate  which  was  the  amojmt  /arnholtz 

had  paid  to  her  for  it  on  October  7,  1941.  She  paid  this  money 

viZo  October  30, 
two  days  afterward/but  did  not  get  an  assignment  of  the  certi- 
ficate until  February  5,  1942.  The  contract  further  provided 
that  In  case  the  redemption  sought  to  be  made  by  Blumenthal 
was  set  aside,  then  Mrs*  Lewis  was  required  to  pay  v&mholtz 
i*5,000  more,  and  the  property  would  be  hers.  In  case  that  litiga- 
tion v?as  not  successful,  warnholtz  was  to  repay  her  the  2,450. 
And  there  was  a  further  provision  that  "Vamholtz  agrees  to  hold 
the  said  Master^  Certificate  of  Sale  as  security  for  the  my  ent 
of  the  said  Two  Thousand  Four  Hundred  Fifty  Dollars. ■  Sinoe  this 
money  was  paid  to  ?arnholtz  two  days  after  the  date  of  the 
contract,  under  its  terms,  he  was  not  entitled  to  retain  the 
master's  certificate  as  security.  There  is  evidence  to  the  effect 
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that  after  the  contract  was  made,  October  27,  1941,  and  before 
the  salt  was  brought  some  three  months  thereafter,  there  was 
considerable  talk,  principally  between  Mr.  tar iholte  and  Mr. 
Lewie  about  t  e  filing  of  the  suit.  There  Is  further  evidence 
on  the  part  o£   Sarnholts,  that  the  reason  the  suit  was  brought 
In  Mrs.  Lewie's  name  was  that  It  was  haught  advisable  by  himself 
and  Mr  •  Lewis  to  have  the  case  brought  by  a  woman.  This  is 
denied  by  Lewis* 

Counsel  for  plaintiff  says  that  since  fers.  Le??is  was 
successful  in  her  contest  with  Warnholts,  she  should  not  be 
held  for  one-half  of  the  waster's  fees.   ve  think  this  is  the 
law.  In  reference  to  the  other  cross  err  r  complained  of, 
coun  el  for  Mrs.  Lewis  say  "While  It  s  true  that  the  plaintiff 
should  not  be  permitted  to  dischar  e  the  defendant  simply  to 
avoid  the  payment  of  attorney's  fees  due  hla,  as  provided  in  the 
contract,  still  she  should  not  be  held  liable  for  future 
attorney1©  fees  if  a  settlement  shou  d  be  arranged  after  months 
of  litigation  upon  other  terms  and  conditions. rt  $■  think  that 
if  the  case  is  settled  on  the  same,  or  substantially  the  same 
terms  claimed  to  have  been  reached  by  'arnholta  and  Blumenthal, 
then  Mrs.  Lewis  should  be  r  oulred  to  pay  farnholts  a  reasonable 
attorney  fee  for  such  service  bmt  should  not  be  required  t© 
pay  any  such  attorney's  fee  in  case  the  settlement  agreement 
was  not  substantially  carried  out. 

The  decree  of  the  Circuit  court  of  Cook  county  is  affirmed 
in  all  t  ings  except  as  to  the  two  matters  mention-  d  in  the  cross 
errors  and  as  to  such  two,  the  decree  Is  reversed  and  the  matrer 
remanded  to  the  Circuit  court  for  further  proceedings  In 
accordance  with  the  vie.vs  herein  expressed. 

BECR^  AFFIRMED  IN  PARf  ,  REVKR3&D  A.NS 
REKANDgD  IN  PART  #ITH  DIRECTIONS. 

Matehettj,  P.  J.#  concurs. 
Niemeyer,  J.,  dissents. 
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OBERT  C.  RAN8'-.  , 


Appellant, 


! 
I 


v.  )  APPEAL  FROM 

)  C'-UNTY.  COURT, 
FRANK  KOSTA  and  JOSEPH  KOSTA,  )  GOOK  COUNTY, 
Doing  business  as  Kosta  Broth-  ) 
ers, 

Appellees, 


MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

April  7,  1945,  plaintiff  brought  suit  before  a  justice 
of  the  peace  in  Oak  Park,  against  defendants.  The  transcript 
of  the  justice  discloses  that  the  summons  was  served  and  on 
April  14,,  1945,  the  vase  was  tried  before  the  justice.  From 
the  evidence  the  justice  found  in  favor  of  plaintiff  for  3236,85, 
Judgment  was  entered  on  the  finding  and  defendants  appealed  to 
the  County  court  of  Cook  county,  June  27,  1945,  there  was  a 
trial  without  a  Jury  in  the  County  court,  and  after  hearing 
the  evidence  and  argument  of  counsel?  Judgment  was  entered  in 
favor  of  defendants  and  against  plaintiff  for  costs  and  plaintiff 
appeals* 

On  motion  of  defendants  the  report  of  the  proceedings  of 
the  trial  was  heretofore  stricken  from  the  record.  The  argument 
aade  by  plaintiff  in  his  brief  is  based  on  the  evidence,  but 
since  the  report  of  the  proceedings  of  the  court  was  stricken, 
the  evidence  is  not  before  us.  In  these  circumstances  the 
Judgment  of  the  County  court  of  Cook  county  must  be  affirmed, 

JUDGMENT  AFFIRMED, 
Matchett,  P.  J#,  and  Niemeyer,  J,,  concur* 
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STATE  OF  ILLINOIo 
APPELLATE  COURT 
FOURTH  DISTRICT 
OCTOBER  TERM,  A.  D.  194-5 


Term  No.  4508 


Agenda  Wo.  2 


JAMES  A.  BLUWK, 

Plaintiff-Appellee , 

vs . 

ROSE  M.  BLUWK, 

Defendant-Appellant . 


Appeal  from  the 
Circuit  Court  of 
Madison  County 
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CULBERTSOW,  J. 

This  is  an  appeal  by  Appellant,  ROSE  M.  BLUWK  (hereinafter 
called  defendant)  from  a  decree  of  the  Circuit  Court  of  Madison 
County,  awarding  her  husband,  the  Appellee,  JAMES  A.  BLUWK  (herein- 
after called  plaintiff),  a  divorce  on  the  grounds  of  habitual  drunken- 
ness, ordering  him  to  pay  $1,000.00  gross  alimony,  and  denying  the 
defendant  appellant's  cross-complaint  for  separate  maintenance. 
Defendant  has  appealed  only  from  that  portion  of  the  decree  awarding 
a  divorce  on  the  grounds  of  drunkenness  and  allowing  gross  alimony. 
Wo  appeal  has  been  prosecuted  with  respect  to  that  portion  of  the 
decree  finding  against  defendant  Appellant  upon  her  cross-complaint 
for  separate  maintenance.  Plaintiff  appellee,  however,  has  filed  a 
cross-appeal  from  that  portion  of  the  decree  awarding  defendant 
$1,000.00  gross  alimony. 

Plaintiff  filed  a  suit  for  divorce  against  his  wife,  Rose  M. 
Blunk,  charging  her  with  excessive  use  of  intoxicating  liquors,  and 
with  habitual  drunkenness  for  a  period  of  more  than  two  years.   He 
charged  that  she  went  on  frequent  sprees  and  was  unable  to  pursue 
her  duties  as  a  housewife,  that  she  became  abusive  towards  him  both 
by  the  use  of  vile  and  opprobrious  language,  and  by  physical  violence 
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Defendant,  by  her  answer,  joined  issue  upon  the  question  of  drunken- 
ness charged  in  the  complaint,  and  filed  her  cross-complaint  for 
separate  maintenance,  charging  plaintiff  with  cruelty.   Issue  was 
joined  upon  this  latter  charge  by  the  plaintiff  herein.   When  this 
matter  came  on  for  hearing  before  the  Chancellor  some  hineteen 
witnesses  were  heard,  the  plaintiff  calling  eleven  and  the  defendant 
eight.   The  plaintiff  testified  that  he  was  sixty-four  years  of  age, 
that  he  remarried  the  defendant  in  1936,  and  that  he  owned  and  oper- 
ated a  tavern  in  the  City  of  Alton.   Plaintiff  and  the  defendant 
herein,  resided  upstairs  over  the  tavern  until  sometime  in  October, 
1944,  when  he  left  home  because,  he  contends,  the  defendant  herein, 
for  six  or  s^ven  years,  had  been  in  the  habit  of  getting  drunk  two 
or  three  times  a  week,  coming  into  the  tavern  and  fussing  with  him, 
the  help,  and  the  customers. 

Henry  Loft,  a  bartender,  formerly  in  the  employ  of  the 
plaintiff,  testified  that  he  saw  the  defendant  intoxicated  once  or 
twice  a  week.   When,  or  for  what  period  of  time  this  was,  does  not 
appear  clear  from  the  evidence.   Harry  Lippincott,  another  former 
employee  of  the  plaintiff,  who  had  worked  for  the  plaintiff  three 
years  prior  to  the  time  of  the  trial,  testified  that  he  had  seen  Mrs, 
Blunk  intoxicated  in  the  tavern.   Mildred  Hanson,  another  employee 
of  plaintiff,  five  or  six  years  prior  to  the  time  01  the  trial, 
testified  that  she  worked  for  the  plaintiff  about  four  months  and 
that  during  that  time  she  saw  the  defendant  intoxicated  in  the  tavern 
about  three  or  four  times  a  week.   It  appears  from  the  evidence  that 
this  witness  was  the  "red-headed  lady"  the  defendant  and  her  husband 
had  an  argument  about.   Ed.  I.IcCann,  a  special  policeman  in  the  City 
.  of  Alton,  testified  that  at  about  1:00  o'clock  a.m.,  in  the  fall  of 
1944,  he  was  invited  into  plaintiff's  tavern  by  plaintiff,  and  that 
he  observed  the  defendant  drinking  "pretty  heavily"  and  that,  "I 
believe  she  was  intoxicated."   The  witness,  Ernest  Cason,  claims  to 
have  also  been  present  on  this  occasion  and  gave  as  his  opinion  that 
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defendant  was  "drinking  a  lot."   Other  witnesses  testified  to  having 
seen  defendant  drink  intoxicating  liquors  on  several  occasions. 
The  defendant  herein  testified,  among  other  things  that, 
she  drank  occasionally,  but  denied  the  charge  of  beinc  an  habitual 
drunkard,  and  she  also  denied  being  intoxicated  on  the  occasions 
testified  to  by  plaintiff  and  his  witnesses.   The  witnesses  for  de- 
fendant testified,  without  exception,  that  they  had  not  seen  defend- 
ant intoxicated,  and  gave  it  as  their  opinion  that  she  was  not  an 
habitual  drunkard.   It  appears  from  the  evidence  herein  that  at  the 
tine  of  the  trial  the  defendant  was  employed  at  the  Western  Cartridge 
Company,  in  the  detonator  department,   bhe  worked  on  three  shifts  and 
had  been  steadily  at  her  employment.   She  testified  that  she  worked 
in  the  tavern  from  march,  1936,  two  months  before  her  remarriage  to 
the  plaintiff  herein,  until  June  of  1943,  when  she  claims  the  plain- 
tiff herein  informed  her  he  did  not  want  her  to  work  downstairs  any 
longer.   It  appears  that  from  193o  to  1940  she  was  steadily  employed 
at  the  tavern,  working  from  five  in  the  morning  until  three  or  xour 
o'clock  in  the  afternoon,  when  she  would  be  relieved  oy  the  plaintiff 
herein.   She  admitted  in  her  testimony  that  she  took  a  drink  now  and 
then,  but  contends  that  she  is  not  a  drunkard. 

Defendant's  daughter,  -/hen  called  as  a  witness,  testified 
to  having  seen  her  mother  drink  on  occasions,  but  stated  positively 
that  her  mother  was  not  an  habitual  drunkard.   Dorothy  ourvey  testi- 
fied that  she  had  known  plaintiff  and  defendant  for  eight  years,  and 
that  with  her  husband  she  stopped  in  the  Blank  tavern  two  or  three 
times  a  week,  and  that  she  had  never  seen  the  defendant  drunk,  nor 
had  she  ever  heard  anybody  say  anything  bad  about  her  or  about  her 
drinking.   Clara  Johnson  testified  that  she  was  employed  in  the  Tri- 
City  store  and  that  she  knew  plaintiff  and  defendant  and  that  her 
husband  would  frequently  go  hunting  with  the  plaintiff,  and  that  she 
had  known  the  defendant  for  about  eight  years,  and  had  been  in  the 

,ln  „„,q  fv,-t  Qhr  had  npvpr  seen  the  defendant  drunk 
tavern  occasionally  and  thot  sne  naa  ntvti  been 
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or  intoxicated  and  it  was  her  opinion  that  the  defendant  was  not  an 

habitual  drunkard.  Mrs.  Eugene  Buckshot  testified  that  she  and  her 

husband  were  acquainted  with  the  HLunks,  and  that  she  had  worked  at 

the  same  place  with  Mrs.  Blunk  since  November,  1943,  and  had  seen  her 

every  day  and  that  she  had  never  known  of  the  defendant  being  drunk. 

Howard  Kinkade,  assistant  superintendent  in  the  detonator  department 

at  Western  Cartridge,  testified  that  Mrs.  Blunk  had  worked  in  his 

department  about  a  year  and  a  half  and  that  her  work  required  very 

careful  workers  and  that  he  had  been  acquainted  with  Mrs.  Blunk 's 

work  and  that  she  had  been  very  steady  and  that  he  had  never  seen  her 

intoxicated.   Eugene  Buckshot,  a  former  employee  of  the  plaintiff, 

testified  that  he  had  known  plaintiff  for  twenty-two  years  and  the 

defendant  since  1940,  and  that  he  had  been  employed  by  them  in  the 

tavern  in  '42  or  '43,  working  on  the  evening  shift,  and  in  the  time 

he  was  so  employed  he  had  never  seen  the  defendant  intoxicated, 

although  on  one  occasion  he  had  seen  her  take  two  drinks,  one  of 

which  the  witness  bought  for  her  and  the  other,  the  plaintiff.   This 

witness  testified  that  from  '42  to  the  last  of  '43  he  had  seen  the 

defendant  every  day  about  twice  in  the  morning  and  usually  saw  her 

in  the  afternoon  and  he  gave  it  as  his  opinion  that  she  was  not  an 

habitual  drunkard  and  that  he  had  never  seen  her  intoxicated.   We 

believe  that  the  foregoing  fairly  and  accurately  summarizes  the 

evidence  produced  on  the  trial  of  this  cause  by  both  plaintiff  and 

defendant. 

The  appellant  herein  urges  and  contends  in  this  Court,  and 

asks  a  reversal  of  the  decree  of  the  lower  Court  for  two  reasons, 
(First)   She  contends  that  she  is  not  an  habitual  drunkard  within 
the  meaning  of  the  law;  and  (Second)   That  the  Trial  Court  clearly 
erred  in  failing  to  give  proper  consideration  to  the  manifest  weight 
of  the  evidence,  which  she  claims  was  in  her  favor. 

'Habitual  drunkenness  for  a  space  of  two  years,  as  a  Statu- 
tory  grounds  for  divorce,  means  an  irresistible  habit  of  getting 
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drunk,  a  fixed  habit  of  drinking  to  excess,  such  frequent  indulgence 
to  excess  as  to  show  a  formed  habit  and  inability  to  control  the 
appetite  (SHORTHOSE  vs.  SHORTHOo^,  319  111.  App.  355). 

Bouvier  defines  an  habitual  drunkard  as  follows:   "An 
habitual  drunkard  is  a  person  given  to  inefbriety  or  excessive  use 
of  intoxicating  liquor,  who  has  lost  the  power  of  will  by  frequent 
indulgence  to  control  his  appetite  for  it."  This  definition  was 
approved  in  the  case  of  RICHARDS  vs.  RICHARDS,  19  111.  App.  465, 
and  in  LICHER  vs.  LICHER,  215  111.  App.  441). 

In  the  case  of  GARRETT  vs.  GARRETT,  252  111.  318,  the 
Court  says,  "Habitual  drunkenness  means  the  irresistible  habit  of 
getting  drunk,  such  frequent  indulgence  to  excess  as  to  form  the 
habit,  and  inability  to  control  it." 

A  careful  consideration  of  the  evidence  in  this  case  brings 
us  to  the  inescapable  conclusion  that  the  defendant  herein  was  not 
guilty  of  habitual  drunkenness  as  that  term  is  used  in  our  Statute 
and  understood  in  law.   We,  therefore,  conclude  that  the  Chancellor 
committed  error  in  finding  for  the  plaintiff. 

The  decree  of  the  Circuit  Court  of  Madison  County  is, 
therefore,  hereby  reversed  and  this  cause  remanded  to  said  Court, 
with  directions  to  dismiss  the  plaintiffs  complaint  for  want  of 
equity  at  plaintiff's  costs. 


STONE,  P.J",  and 
BARTLEY,  J.  concurring 

ABSTRACT. 


REVERSED  AKD  REMANDED , 
WITH  DIRECTIONS. 
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